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PREFACE. 



The Law of Extradition has, until very recently, 
attracted little attention in England. Various 
circumstances liave of late brought it into fre- 
quent public discussion, and it seems advisable 
that the information upon the subject should be 
gathered into a. convenient form. Several cases, 
three of them of great importance, have lately been 
decided in the English courts ; and during a Par- 
liamentary discussion which took place a few 
months ago Lord Stanley assured the House of 
Commons tliat an opportunity would he afforded 
next session for a fidl and deliberate consi- 
deration of the whole subject. The only Eng- 
lish book expressly devoted to it is a email 
]jatnphlet, published twenty years Ego, by Mr 
Charles Egan. Tliis pamphlet, written soon after 
the treaties with the United States and France 
were concluded, never pretended to be in any 
Hcnse a text-book, and has long ceased to he of 
practical utility. Some valuable remarks upon 
--thfi question were contained in a pamphlet, pub- 
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lished by the late Sir George Comewall Lewis in 
1859, but he referred almost exclusively to the 
theory of the subject. No attempt has hitherto 
been made to collect and compare the cases de- 
cided' in England and the coimtries with which in 
this matter she is most closely connected. 

Having been engaged in the three most recent 
cases in England, I have given a good deal of 
study to the subject, and I venture to hope that 
the results of that study, extended for the sake of 
completeness to the laws of America and France, 
may not only be useful to the members of my 
own profession, but may help the public to un- 
derstand, and the Legislature satisfactorily to deal 
with, a question which becomes every year of 
more importance to the world. 

EDWAED CLAEKE. 



3 Pump Court, Temple, 
December 1, 1866. 
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A TREATISE 



IHE LAW or EXTRADITION. 



THEOEY OP THE SUBJECT. 

B subject of extradition has been discussed far 
more in its political than in its legal aspects. Na- 
tional interest, prejudice, or passion baa always 
governed the debberationa of senates, and has 
sometimes affected the decisions of the courts. 
An attempt h made in this volume to ascertain 
the true principles of the question, and, aa briefly 
as correctness will permit, to trace the history of 
the law in the United States, England, Canada, 
and France, and to indicate the rules of practice 
observed in each of those countries. 

In discussion upon this subject, it has been 

Y often said that the majority of jurists deny the 
existence of any right to demand extradition. 
That this assertion is incorrect, will be seen by 
an examination of the opinions of some of th& 
most eminent of early or recent writers. 
■ Beginning with the great jurist who may be 
widered the founder of modern public law, we 
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find Grotius expresaing a very clear opinion as 
the existence of this duty : — 

"Punishment, as we have said, according to 
the Natural Law, may he inflicted hy any one 
who is not open to the like charge ; though, no 
doubt, it is in confoimity with civil institutions, 
that the dehcta of individuaJa with regard to their 
own community should be left to that community, 
and to its rulers, to be punished or passed over, 
as they choose. But there la not the same full 
power left to them in delicts which in any way 
pertain to human society in general; for these 
other states may prosecute, as in pai-ticular states 
there is a proaeeutox of certain oifencea which 
any one may put in motion; and much less have 
they such power in ofl'enees by which another 
state or ita rulers are specially assailed, and in 
which, consequently, the state or the ruler have, 
on account of their digiuty or security, a right of 
executing punishment as we have said. This right 
is not to he impeded by the state in which the 
ofl'ender Uvea, or its rulers. 

" But as since states are not accustomed to per- 
mit another state to enter their territory armed 
for the sake of executing punishment, nor is that 
expedient, it follows that the city where he abides 
who is found to have committed the offence ought 
to do one of two things, — either itself being called 
upon, it should pimish the guilty man, or it should 
leave him to be dealt with by the party which 
makes the demand; for this is what is meant by 

giving up, so often spoken of in history 

All which passages, however, are to he understood, 
that the people or king are not strictly bound to 
give up the person, hut, as we have said, to punish 

liim It is a disjunctive 

(bk. 2, c. 21, §§ 3, 4.) 

Vattel lays down the same principle of a di 
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either to punish the fugitive criminal, or to deliver 
him up to the injured state, in veiy explicit terms, 
and adds : — 

" This is pretty generally observed with respect 
to great crimes, which are equally contrary to the 
laws and safety of all nations. Assassins, incen- 
diaries, and robbers are seized everywhere, at the 
desire of the sovereign in whose territories the 
crime was committed, and are delivered up to his 
justice. The matter is carried still fuiiher in states 
that are more closely connected by Mendship and 
good neighbourhood. Even in cases of ordinary 
transgressions, which are only subjects of civil 
pfosecution, either with a view to the recovery of 
damages, or tlie infliction of a slight civil punish- 
ment, the subjects of two neighbouring states are 
reciprocally obUged to appear before the magistrate 
of the place where they are accused of having 
failed in their duty. Upon a requisition of that 
magistrate, called Letters Rogatory, they are sum- 
moned in due form by their own magistrates, and 
obliged to appear. An admirable institution, by 
means of which many neighboujing states live 
together in peace, and seem to form only one re- 
public," (bk. 2, § 76.) ^ 

The principal authority quoted against the exist- 
ence of this right is Pufendorf.* The citation, 

" Gtorj pays ("Conflict of Laws," p. B79) tbat "Pofandorf 
ezplicitlj denies it aa a natter of right." But in th« edition 
of 1865 thifl note is appended ; — " for this rofereoDe to Pufen- 
dorf s opinion 1 must rely on Burlamaqoi, (p&rt 4, c 3, g§ 23, 
W,) not having been able to find it in Mb ' Treatiae on the Iaw 
of Fationa.' The onJj- reference to the point which I hare i 
with in that vorb ie in book S, c 3, $S -3, 24." In I 
atatement and note there are four errors. Pufondorf does 
explicitly deny the right. Borlamaqui does not aay ao. '. 
pSBBBge, book 8, c 3, §§ 23, 24, does not relate to the mal 
lA all. The puaage given in the text, book S, c. 6, S 12, does 
eiprcsslj refer to it. Sir G. C, Lewis corrected part of the 
error, and referred to the proper section in the listh chapter 
PuCendorfs eighth Iraok. But, etra&gely enough, lie referred 
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however, ia erroneous, as will be seen from the 
following passages : — 

"Among the several ways the governors of a 
comiuonwealth are involved in wars from the 
injuries committed by their subjects, these tivo, I 
tMnt, will most deserve our consideration — ^viz., 
sufferance and reception. .... The guilt of a 
crime before it hath been judicially tried remaina 
upon them who commit it; but after sentence ia 
passed upon it, they are the criminals who neglect 
to put the law in execution. The ease of recep- 
tion, and how far the commonwealth gives reasod 
for war against itself by receiving and defending 
persons who have injured others, may be seen at 
large in Grot., lib. 2, c. 21, §§ 3, 4, 5, 6."" 

The only passage which can possibly be quoted 
in support of the assertion that Pufendorf denies 
the duty of extradition, is to be found in the least 
known of aU his works, the treatise, " De Officio 



authority for the Blatcroent that Pufendorf 
[!y bound bj treaty engngementa, or by 
fugitive eriroinal, a 



that passage as 
holds ttial a sta 
some Bpocial oil 

propoBitiOQ which the passage he quotes does not luppoit ia tbx 
least, (" On Foreign JoriBdiction,'' Ic. 37-) Story's mialake has 
been cojued with pereistent careleesnesa. In Wbeaton, (edtti9Q 
1868,1 Phillimore, (185*,) and Fielix, the reference to Pufendorf 
is "Blementii, lib. 8, c. 3, El 23, 21" In Kent (185i} and 
Halleok (1861) no reference to Pufendorf is given. WooUay 
(1864) gives no references at all. Egan waa content to auote 
Story without Terifying. The referencea of Wheaton, Philli- 
more, and Fmlii are incorrect. The hook Pufendorf published 
in 1660, entitled " Elementorum Jarisprodentite UniyeraaliB," 
iibri ii., (Cambridge, 1672,) only contains tvo books; the first 
comprising twenty-one defioltioug ; the Becond, two Axioms and 
five obscrratioEB. Of course, no such passage as " lib. 8, e. 3, 
%% 23, 24 " tan be found in it- The true reference to IMifendorf 
is given in the teiE- 

• "Law of Nature and KationB." Trans, by Basil Kennatt, 
D.D-, Load- 1749. " Circa reeeptum antem, et quatenua ciyitas 
caiiasm belli contra se prteheat, recipiendo et defendendo eos 
qui in alios deliqnemnl, picnedocet. Orotios, d. I. 1§ 3, t, S, 6. 
"De Jure Nature el Gentium." Ed. Hertina and Barbeync 
Frankfort and Leipsie, 1744. 
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Iloniinis et Civis juxta Legem Natuialem." After 
saying that a sovereign state is presumed to have 
power over its suhjects, and that knowingly suffer- 
ing them to commit crimes it shares their guilt ; 
he adds, that the liahility to war which a state 
ineura when it receives and protects fugitive 
criminals arises rather from special compaj^t than 
from any general obligation.* 

This is very far short of a denial of the duty of 
extradition; but upon this Burlamaqui says that it 
was without sufficient reason that Pufendorf made 
this qualification, and that the rule laid do^vn by 
Grotiua is well estabEshed. He himself calls it, 
"une obhgation commune et indispensable.""!" 

Paul Voet is another publicist whose authority 
has been c[uoted in favour of considering the rendi- 
tion of criminals a matter strictly of comity, not 
of right. It is clear, from his writings, that the 
passages which have been made to bear this inter- 
pretation were caused by hia strong opinion in 
favour of the right of any magistrate to try a 
criminal found in his jurisdiction, wherever the 
crime may have been committed. He holds that 
the magistrate is bound to punish such crimes ; 
that they must be judged by the laws of the place 
where they were committed; but that, in assigu- 
ing punishment, the m^strate is not bound to 
consider either the criminal's domicile, or the 
place of the crime. He should punish according 
to the q^uality of the fault, and the nature of the 
punishment imposed on that fault in his territory ; 

* " Ut t&men qui noxiiim ad se confngientem. p<bdcd diintuxat 
declioandffi causa recopit at protegit, bello pstl poasit; id magia 
et pecaliari p&cto later viciaoE et aocioa, qnam commnni 
■liqaa obligatioae piovemt ; nisi iats profugaa apud dob lioatilia 
in earn ciritatem qnam dcBeruit machinetur," i\lO. 2, c. Itt.) 

+ " PrincijMs du Droit do la Nature et des Oena." Par J. J, 
finriamaqni. Ed. Dupin. Paris, 1821. 5 vols. " Droit dps 
Gene," (part <, c. 3, g 9,1 
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and if this be not sufScient, the criminal may be 
given up to the foreign magistrate. By the civil 
law he must be given up. But now this is hardly 
ever done, "nisi ex humanitate," and then with 
letters rogatory, to save the local jurisdiction. 
(Lib. 2, c 1.) 

Lord Coke's opinion ia clearly against the duty 
of surrender. " It is holden, and so it bath been. 
resolved, that divided kingdoms under several 
kings, in league one with another, are sanctuaries 
for servants or subjects flying for safety from one 
kingdom to another; and, upon demand made by 
them, are not, by the laws and liberties of king- 
doms, to be delivered; and this, some say, is 
grounded upon the law in Deuteronomy, Non 
trades servum domino suo qui ad te conftigerit," 
(3d Inst., p. 180.) He then gives three instances. 

But it mixst be remarked upon this, that the 
words do not seem to apply to offenders against 
the criminal law; that the instances he gives are 
those of political offenders ; and that there is no 
trace of any such resolution as he speaks of in the 
case of a fugitive criminal* It must be added, 
that this dictum does not appear ever to have been 
used as an authority in an English court, 

Martens says that the extradition of criminals 

* "And 1 Bcorce nndersland Lord Coke'a dactrine on this point. 
Thai foreign kingdoms, even ■when in league vith one imother, 
are aanctuaricB for anyBubjecte Sfing from one another. Hov 
bae he supported it ! He mya, ' It i« holden, and so it hath been 
resolved,' bnt he neither {«1U ns ic/ttn nor lehem it was resolved. 
KiB examples from history ure far from pravitig the point. The 
firat, from Qnean Elizabetii'a timo, Bhowa good political rcadons 
why her demands were not complied with, becauae she had 
before done what ahe complained of. That from Henry Tlil, 
does not seem to prove anjthing. and that about Pool, the 
Earl of SnSolk, proves (if anything) the point I am ooDtending 
for, and consequently ii in the teeth of Lord Coke's own assw- 
tion."— Wynne, Eunojavs, Dialogue iii. g 67. Wynne goea on 
to say that the assertion is directly against the Ian of nations, 
and that if a special treaty be made, it operates as a recognition, 
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is not a matter of perfect obligation in a free sta:te, 
whether the criminal be a subject of tlie state on , 
which the demand ia made, or of that which makes / 
it, or of a third state. 

"Mais I'extradition d'un etranger sujet de I'etat 
qui la reclame pour un crime commis chez lui 
ou mflme contre lui, quoique nOn fondee dans la 
rigueur de la loi natnrelle, s'accorde plus fr^uem- 
ment soit en vertu de trait^s, soit m^me par une 
simple deference ou moyennant dea reversales ; 
surtout lorsque Vindividu se trouve au service de 
cat ^tat." — J^rScia au Droit des Qms, lib. 3, c. 3, 
§101. 

This is only a very qualified denial of the right, 
which, on the other hand, is asserted in express 
terms by Kutherforth, 

" "What remains, therefore, for the nation to do 
is what the injured nation has a right to demand. 
He ought to be delivered up to those against whom 
the crime is committed, that they may punish 
him within their own territories. ITiis is the right. 
But how far a nation that has been injured in 
itself or in its members will choose either to insist 
on this right at first by demanding the criminal, 
or to support it afterwards by force if the demand 
be not complied vrith, depends upon its own dis- 
cretion," (bk. 2, c. 9, § 12.) 

The two great jurists of America are in accord 
upon this subject, for there can be no reason why 
the opinion of Story upon the operation of a law 

not a creation of right. In the judgment in Common irealth v. 
Denoon, 10 Serj. 4 HawL, (U.S.,) 146, Chief-Juatice Tilghman 
qaoted Cote, and Wynne's Comment, and added, "Although 
Lord Coke was m greut a common, lanjer a« England erer pro- 
dnoed, yet certainly he was not equally proGoient in hii tnnw- 
ledgo of equity or of the law of nationa. Perhaps indeed big attach- 
ment to the uomtDon law gavi> him it prejudice againet all otherB. 
^ when he aajs a matter has been rcBolvcd, I ahould think 
kmight be relied on, for he certainty naa not opt to ^peaU 
Sa^i hoot." 
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of extradition among the states of the Uniotti 
should not he applied to the more general que84 
tioE. He saya : — 

However the point may be as to foreign na^ 
tions, it cannot be questioned that it is of vital 
importance to the public administration of crinunat 
justice, and the security of the respective atat^ss, 
that criminals who have committed crimes therein' 
should not find an asylum in other states, but 
should be surrendered up for trial and punish- 
ment. It is a power moat salutary in its general 
operation, by discouraging crime, and cutting off 
the chances of escape from punishment. It will 
promote harmony and good feelings among the 
states, and it will increase the general sense of the 
blessings of the national government. It will, 
moreover, give atreugth to the great moral duty 
which neigbboiiring states especially owe to each 
other, by elevating the policy of the mutual sup-J 
pression of crime into a legal obligation. Hitherto 
it has proved as useful in practice as it is unex-i 
ceptionable in its character," — Story on the Const.,, 
§ 1803. 

Kent quotes the opinions of Grotius, Vattel, 
and others, and then adds : — ^ 

"The language of these authorities is clear and* 
explicit, and the law and usage of nations as d&" 
clared by them rests upon the plainest principles 
of justice. It is the duty of the government to 
surrender up fugitives upon demand, after the civil 
magistrate shall have ascertained the existence of 
reasonable ground for the charge, and sufficient 
to put the accused upon liis trial. The guilty 
party cannot be tried and punished by any other 
jurisdiction than the one whose laws have been 
violated, and therefore the duty of surrendering 
him applies as well to the case of the subject of 
the state surrendering as to the case of a subject 
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of the power demanding the fugitives." — Oommen- 
taries, edit. 1854, p. 40. 

To these citations may be added the opinions of 
three Englishmen, all, from their position and 
character, entitled to be listened to upon aneh a 



Lord Brougham said in the House of Lords on 
the 14th of February 1842 :— " He thought the 
interests of justice required, and the rights of good 
neighbourhood required, tlxat in two countries 
bordering upon one another, as the United States 
and Canada, and even that in England, and in th e 
European countries of France, Holland, and Bel- 
gium, there ought to be laws on both aides giving 
power, imder due regulations and safeguards to 
each government, to secure persons who have 
committed offences in the territory of one and 
taken refuge in the territory of the other. He 
could hardly imagine how nations could maintain 
tiie relationship which ought to exist between one 
civilised country and another without some sucli 
power." 

Lord Campbell, upon the same occasion, said : 
— " For his own part, he would like to see some 
general law enacted, and held binding on all states, 
that each should surrender to the demands of the 
others all persons cbaiged with serious offences 
except political This, however, he feared, was a 
rule or law which it would be difficult to get all 
nations to concur in."* 

And in the most valuable of his works Sir 
George Cornewall Lewis thus laid down the in- 
creasing obligation of the duty : — 

" A customs league, (such as the German Zoll- 

verein,) and treaties of international postage, copy- 

r^ht, and the extradition of criminals, afford other 

instances of an iufraction of tbe principle of na- 

■ Hansard, Ix. 3ly, 325. 
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tional exelusiveness, and of an approximation to 
the formation of all nations into a combined politi- 
cal system. These examples will suffice to show 
the close connexion which subsists between the 
progress of civilisation and the relaxation of the 
national principle, so as to render it consistent 
with a more enlarged principle of association." 
— Methods of Ohsematton and ReasontTig in Poll- 
tics, iL 454. 

It has been said by some recent writers, that the 
existence of any duty of extradition is negatived by 
the treaties which have been made upon the sub- 
ject. This clearly is a non sequitur — a treaty may 
often be necessary to regulate and limit the per- 
Ibimance of a duty of undisputed obligation ; and 
that the granting of extradition is, if not scientifi- 
cally speaking a matter of perfect obligation, at 
least a duty of public morality, has not been de- 
nied by any writer worth notice. It is evident 
that the reasons assigned by early writers for the 
performance of this duty have in the progress of 
society been constantly acquiring greater weight. 
The complexity of business transactions, the vast 
extension of credit, the general use of paper-money 
of various kinds, all make it easy for a modem 
criminal to commit a fraud which may cause far 
more wide-spread misery than a similar act could 
formerly have produced, and to insure at least a 
few hours' concealment of his guilt. And other 
improvements, the use of steam, the multiplication 
of means of locomotion, make it easy for him in 
those few hours to effect his escape to a foreign 
country. While the duty of extradition has thus 
been increasing in weight, the general tendency of 
Eoiopean legislation has been to take froai the 
sovereign the right to grant the surrender by his 
own prerogative. It has thus been found neces- 
sary to make provision by treaty or legislative 
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__. lactment for the perfonnance of tMa duty; auil 
in no coimtiy but England has this been found 
difScult. In England, however, objections have 
constantly been raised to the acts and treaties 
proposed. So far as the objectors bring forward 
any reason beyond rhetorical and quite inappli- 
cable disquisitions upon national independence, 
they rely chiefly upon the possibility that a treaty 
may be abused for the purpose of procuring the 
rendition of political offenders. That question 
■will be discussed in a later chapter; here it is 
suiEcient to say, that no treaty can prevent its 
own infraction. If a nation cannot be trusted, no 
treaty is of any use ; if it can, it is very easy tu 
^ree upon provisions by which tlie desires of 
both parties may be met. 

It has been recently suggested that, instead of 
granting the extradition of criminals, the domestic 
law should be extended to crimes committed 
abroad. But for this su^estion, the subject of 
extra-tenitorial jurisdiction in criminal matters 
would hardly be worth discussion in England. 
True it is that many of the Continental States 
punish crimes committed by their own subjects, 
or even by foreigners in other countries, and to 
some slight extent England has adopted the prac- 
tice. But tliere are two answers to the argu- 
ment that its extension would be a substitute fur 
laws of extradition: — In the 6rst place, it does 
not remove the evil. The being made a resort fur 
foreign malefactors is as great a mischief to any 
country as the escape of offenders against its own. 
laws. The extradition treaty between England 
and France, for instance, is intended to remedy 
both these evils. No extension of extra-territorial 

jurisdiction could have the same effect. Neither 
country could reclaim its criminals, and English- 
men would wisely think that it was very littly 
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^^H advantage to them to be able to try a Preiichman 
^^H for crimes with which Enghuid had noticing to do, 
^^H or to know that if witnesses were seut ovei to 
^^H Paris, the English fugitive might possibly Ita 
^^H punished there for the fraud committed in London. 
^^V The other objection to the system is, that it is in^ 
^^^ efFective and unjust. It is an indisputable prin- 
r ciple of English jurispradeuce, that crime must be 

I tried by the law of the place at which it was ooia- 

^^^ mitted; our tribunals would therefore have to 
^^L administer foreign laws. The expense of pioaB> 
^^H cution, always heavy, would become prohibitive if 
^^H witnesses had to be conveyed to a foreign coontiy; 
^^H and, most serions objection of all, in the great 
^^H majority of cases, it woxdd be impossible for an 
^^H innocent man, so accused, to obtain the evidence 
^^B which he might require for his defenca 
' From the passages just quoted, and many others 

of similar import, the following conclusions may 
be drawn: — 

The surrender of fugitive criminals is an inter- 
national duty. It may not be so plainly a matter 
\ of right that the refusal to grant it should subject 
\ a nation to the penalty of war, but such refusal is 
so clearly injurious to the country which refuses, 
and to the whole world, that it is a serious viola- 
tion of the moral obligations whicli exist between 
civilised communities. 

In former times, the surrender was granted by 
a sovereign in virtue of his own prerogative ; but 
the recent course of European legislation has been 
to restrain this prerogative, and to cast upon the 
legiatatnre of a country the task of providing for 
the perf'ormance of this duty. 

This provision should be guarded by the ex- 
clusion of political offenders, and the requirement 
of some evidence of guilt before the accused person 
is delivered up. It would be wise also to restrict 
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} the crimes for ■which surrender should be granted, ■ 
) according to the facility with which criminala 
could escape from one country to another; but to 
refuse to make provision at all, would be to inflict 
an injury upon the whole world, and especially 
upon the country so refusing. 

The surrender, when so restricted, involves no 
interference with national independence, aa the 
duty of punishing the erime could not be effec- 
tively and justly performed by any nation hut 
that whose laws have been broken. 

For the only substitute for extradition which 
has been proposed — the extension of extra-ter- 
ritorial jurisdiction— is contrary to sound and 
well-established principles of law, is inconvenient 
in its enforcement, obstructs the course of justice 
by making the prosecution of crime difficult and 
expensive, and is unjust to the accused by making 
it almost impossible for an innocent man to pro- 
duce tho confutation of the charge ; thus combin- 
ing the gravest defects possible in a system of 
criminal jurisprudence. 
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CHAPTER II. 



EA.KLY TREATIES AND CASES. 



Without some history of the practice of extradi- 
tion, BO far aa it existed in early times, this book 
■would be incomplete ; but the materials for such a 
history are very scanty, and the few instances pro- 
duced by different writers in proof or disproof of 
the duty of rendition are in most cases of doubtful 
application. The historic origin of the practice is 
to be found in the relations of the different pro- 
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vineea of the Homaii Empire. Under the Republic, 
a Eomaa citizen accused of a capital offence might, 
at any time before decision was pronounced, escape 
the sentence by going into voluntary exile ; and 
certain of the allied cities were specilied by treaty 
aa inviolable places of refuge* Under the em- 
pire these cities ■were absorbed into the imperial 
dominions, and lost their protective character. 
Few passages of Gibbon have been more often 
and more deservedly quoted than the splendid 
sentences in which he described the wide-reachii^ 
power of the imperial government : — 

"The division of Europe," he says, "into a 
number of independent states, connected however 
with each other by the general resemblance of 
religion, language, and manners, is productive of 
the most beneficial consequences to the liberty of 
mankind. A modem tyrant, who should find no 
resistance either in bis own breast or in his peo- 
ple, would soon experience a gentle restraint from 
the example of big equals, the dread of present 
censure, the advice of his allies, 'and the appre- 
hension of his enemies. The object of bis dis- 
pleasure, escaping from the narrow limits of his 
dominions, would easily obtain, in a happier cli- 
mate, a secure refuge, a new fortune adequate to 
his merit, the freedom of complaint, and perhaps 
the means of revenge. But the empire of the 
Eomans fiUed the world, and when that empire 
fell into the hands of a sii^Ie person, the world 
became a safe and dreary prison for his enemies. 
The slave of imperial despotism, whether he was 
compelled to drag his gilded chain in Rome and 
the senate, or to wear out a life of exile on the 
barren rock of Seripbus, or the frozen banks of 
the Danube, expected his fate in silent despair. 
• Gibbon, " Decline and Fall," v. 298 ; Merivale, " Hiatorj- 
o/ the Romans under the Ji^mpire," ill. 1D6. 
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) resifit waa fatal, and it was impossible to ily. 
On eveiy sida he was encompassed with a vast 
extent of sea and land, which he could never hope 
to traverse without being discovered, seized, and 
restored to his irritated maflter."" 

So far, however, as regarded claims of extra- 
dition made by the Romans upon independent 
nations, they seem to have been confined to enemies 
of the state. Thus, at the end of the war with 
Antiochus, King of Syria, the Romans stipulated 
by treaty for the delivery up of Hannibal and four 
Greeks who had been instrumental in promoting 
the war. Hannibal, however, then escaped. -f- He 
was afterwards demanded of the King of Eithynia, 
and the demand conceded; but he escaped the 
surrender by death. J 

The Roman law, however, req^uired the surrender 
of citizens who offered violence to foreign amb^- 
aadors on Eoman territory. Under this law Wo 
Eomans were surrendered to the ApoUoniatse in 
266 B.C., and two others to the Carthaginians in 
188b.c.§ 

In tJio early cases found in modem history, it 
was always for political offences that the surrender 
was claimed ; indeed, at a time when the trans- 
actions of life were comparatively simple, crime 
was so easily detected, and the criminal had so 
few means of escape, that there was no necessity 
for those provisions which the complicated civil- 
isation of the world now renders necessary. 

A few treaties have been quoted by writers upon 
extradition, either as recognitions of the duty, or 
in disproval of the right. By a treaty concluded as 
early as 1174, between Henry II, of England and 
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Decline and Fall," c. 3, ad Jin. 
t Polyb., xii. 14, iiii, as. t Livy, iisi 

g Dig., 50, S, 1 ?. Eeiu, " Crinunalrecht der Kfimer," | 
" ' lif Sir Q. C. Lewia, " On Foreign Jurigdiction," 
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William of Scotland, it was agreed, that if anyi 
persona guilty of felony in England should fly ' 
into Scotland, they should be immediately seized, 
and either be tried in the I'iiag of Scotland's 
courts, or delivered up to the justices of England, [ 
and vice versa.* I 

By the Treaty of Paris, concluded in May 1303 J 
between England and France, it was agreed that ■ 
neither sovereign should grant protection to the'i 
enemies of the other, f And by a treaty made by 
Charles V. of France with the Duke of Savoy in- 
1378, it was provided that all malefactors who had i 
fled from Savoy to Dauphiny, or from Dauphiny • 
to Savoy, should be delivered up even if they wera i 
subjects of the state surrendering them 

The Intercursus Magnus concluded between 
Henry VII. and the Flemings, in 1497, provided.' 
aflftinstthe harbouring by one power of the rebels i 
oranother. Its provisions and effects will best be- 
described in Bacon's words ; — ' 

" This is that treaty which the Flemings call to:-- 
this day Intercnrsus Magnus ; both because it ia ' 
more complete than the precedent treaties of th&^' 
third and fourth year of the king, and chiefly to i 
give it a difference from the treaty which followed : 

" Ward, " HisL ot lie Laws of Nations," ii. 319 ; Eym., i 30 ; 
M.Par., 131, 37. 

+ Fcelii saja ha can find no trace of this treaty, ii. 327 «. 
Bee Hiillam, ■' Mid. Ages," i. 44. The article ia thus printed 
in Rjmer, tom. ii 927—31 Edw. I., a.d. 1303 :— " Item, acoorde 
est que I'un ne receptcra, ne eoastendra, ne confortera, tie eera 
cooKirt, ne ityAe ana eaemis de I'autre; ne ne souBera qo il 
aient confort, Becoars, ne ayde (soit de gents d'atnaea, ou de 
Titaillea ou d'aotres choaos, qnelea qe eiaa aoient) de flea temw, 
ne de min poair ; mais defendra sur peine de forfaiture de corfs 
et d'avoir, et empeachera a tout sun poair, loialment et en bone 
foi, qo lei ditz enemia ne goient reoeptci!, ne conforiez ee terrwi 
de Ba eeigneuria, ne de Eun poair. Tfe que il en aient canfort. 
Beconi-a, ne ayde (aoit de gents d'annes, de chevaiix, d'araaeur) 
anzoia lea fera Tcndar dcdetia quarante joois aprea cc qe il en 
fwr» requia." 
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in the one-and-twentieth year of the Idng, which 
they call Intercuraus Malus. 

"In this treaty there was an express article 
against the reception of the rehels of either prince 
by other ; purporting that if any such rehel should 
be required by the prince whose lebel he was of 
the prince confederate, that forthwith the prince 
confederate should, by proclamation, command 
him to avoid hia country ; which, if he did not 
within fifteen days, the rebel was to stand pro- 
scribed, and put out of protection. But neverthe- 
less, in this article Perkin (Warbeck) was not 
named, neither perhaps contained, because he was 
no rebel. But by this means hia wings were 
clipt of his followers that were English."* 

On the 23d February 1661, a treaty was made 
between Charles IL and Denmark, by which the 
latter agreed to deliver up, on requisition, all per- 
sons who had been concerned in the murder of 
Charles I. The states-general of Holland delivered 
up some of the regicides without any treaty atipn- 
lationa; but in 1662 (I4th September) a treaty 
was made by which they agreed to give up any 
persons excepted from the Enghsh Act of Indem- 
nity, and all other persons demanded by the Eng- 
lish Government. 

Under this treaty a demand was made by Jamea 
IL, in 1687, for the extradition of Burnet, who was 
then acting as private secretary to the Prince of 
Orange, and who, for various violent writings 
against the king, had recently been cited before a 
Scottish court, and not appearing, had been out- 
lawed. The circumstances of the case, as related 
by Burnet himself, and with due allowance made 
for that fact, are very interesting, and the decision 
of the states-general may be compared with ad- 
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vantage with some of the recent jiidgmente upon 
thia subject, Tlie English ambassador (Albeville) 
having demanded Burnet's banishment from the 
UnittS Provinces, the deputies of the States of 
HoUand called upon Mm to make answer. He 
claimed the protection of the states as a natural- 
ised subject." If he was charged with any offence 
against the laws of the provinces he would submit 
to triaL He could not be considered a fugitive or 
rebel ; he had left England three years before with 
the king's leave, and had not been in Scotland for 
fourteen years. As to the sentence which had 
been passed against him he could say nothing to 
that until he saw a copy. 

The states hereupon ordered their ambassador 
to represent to James that naturalisation was a 
sacred thing, and that if he had anything to lay 
to Burnet's charge justice should be done in their 
courts, Albeville then presented another memorial, 
in which the article of the treaty was set forth ; — 

" It was insisted on that since the states were 
bound not to give sanctuary to fugitives and rebels, 
they ought not to examine the grounds upon which 
such judgments were given, but were hound to 
execute the treaty. Upon this it was observed 
that the words in treaties ought to he explained 
according to their common acceptation, or the 
sense given them in the civil law, and not accord- 
ing to any particular forms of courts, where for 
non-appearance a writ of outlawry or rebellion 
might Me ; the sense of the word ' rebel,' in com- 
mon use, was a man that had borne arms, or had 
plotted against his prince ; and a ' fugitive' was a 
man that fled from justice." f 

It is obvious that these treaties prove httle one 

* He had obtained natural isaiion just before, on receiTinj; 
neWR of the commencemeDt of procee^ngs in Scotkod. 
+ Bumet, " History o£ hia own Time," (Ed. 1833,) i, 730, 
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or the other. They mostly relate to political 
offenders, who were given up not as criminals but 
as eneiuiea of the sovereign, and it would be 
attaching far too much importance to the treaties 
of 1174 and 1378, to take them as a proof of a 
necessity for treaty stipulations to justify the 
demand of the surrender of a criminal. 

Moat of the cases of eactradition, demanded iu 
the absence of treaties, are equally inconclusive. 

The delivery up of the Count de St Pol to Louis 
XI., by Charles Duke of Bniguudy, in violation 
of his own letters of safe conduct ; the suirender 
of the Earl of Suffolk, by the King of Spain, to 
Henry VII., upon the ill-kept promise that his life 
should he spared; and the promise of Elizabeth 
either to deliver up Botbwell to the Scots, or to 
send him out of the kingdom, prove as little on 
one side as the refusal of the King of Scotland to 
give up Perkin Warbeck ; of the King of France, 
in 1584, to give up to Elizabeth, Morgan and other 
Englishmen who were said to be plotting in France 
against England, and that of France to dehver up 
Cardinal Pole to Henry VIII., do upon the other. 

In 1588 Famihnrst waa demanded by Elizabeth 
from the King of Scotland, he being charged with 
having been instrumental in the murder of Sir 
John EusseU, the eldest son of the Earl of Bedford. 
The king refused to deliver him up except upon 
conviction by a fair trial, but he caused him to 
enter into ward in the town of Aberdeen.* 

After the Eestoration the States of Holland gave 
up some of the regicides before any treaty for that 
purpose had been made ; but others took refuge in 
Switzerland, which declined to surrender them. 

Tlie most notable instance of the surrender of a 

political offender in recent times is that of Napper 

Tandy, who, being attainted of treason, was given 

• Sir W. Scotfa " Hiat of Sflotland," ii, 33. 
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up by the senate of Hamburg on tbe demand 
the English Government in 1792. He was 
in Dubhn and acquitted.* 

At the present time Spain and other countries, 
with which England has no treaties of extradition, 
ocoaaionally give up criminals upon requisition by 
the British authorities. 

A3 to the common law of England, upon the 
duty of according extradition, five cases have been 
cited : — Rex v. Hutchinson, (3 Keble, 785,) Eex v. 
Lundy, (2 Ventris, 314,) Kex v. Kimberley, (2 Stra; 
648,) East India Co. v. Campbell, (1 Ves. Senr., 
246.) and Mure v. Kaye, (4 Taunt, 34.) 

Of these cases the first three do not touch the 
enbject of extradition at alL In Hutchinson's case 
the prisoner was accused of murder, committed in 
Portugal, and he was remanded upon the conten- 
tion of tbe attorney-general, that the offence being 
without the dominions of the crown, was triable 
by constable and marshal, and not by commission. 

In the cases of Lundy and Kimberley, the only 
point decided was that Ireland came within tlie 
proviso of the Habeas Corpus Act, that persons 
accused of crime in any part of the king's do- 
miiuons might be sent thither for trial. 

In neither of the other cases was a decision as 
to the legahty of extradition necessary, but in 
each a very clear opinion was expressed. The 
case of the East India Co. v. Campbell was 
tried in 1749, on the equity side of the Court of 
Exchequer, Lord Chancellor Hardwicte and Chief 
Baron ^Parker taking part in the decision. It was 
there laid down in the judgment of the wholu 
court, that " the Government may send a prisoner 
to answer for a crime wherever committed, that 
he may not involve his country, and to prevent 
Mr Justice Heath, whose opinion on 
• Howell'B " State TrUle," 1191. 
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this point was given in Mure v. Kaye, (1811,) was 
a judge of very high reputation, and his dictuni 
was not dissented from by the other members of 
the court- 
He said — " As to the first point, it has generally 
been understood that wheresoever a crime has 
been committed the criminal ia punishable accord- 
ing to the lex loci of the country against the law 
of which the crime was committed, and by the 
comity of nations the country in which the cri- 
minal has been found has aided the police of the 
country against which the crime was committed 
in bringing the criminal to punishment. In Lord 
Loughborough's time the crew of a Dutch ship 
mastered the vessel, and ran away with her, and 
brought her into Deal, and it was a question 
whether we could seize them and send them to 
Holland, and it was held we might, and the same 
has always been the law of all civilised countries." 
In au opinion given to the Government in 1792, 
by Serjeant HiU, upon the question of the king's 
prerogative to expel aliens from the kingdom, ^e 
same doctrine is very clearly laid down : — " As to 
subjects of states in amity, I think the king hath 
no power over any, if they do not offend his laws, 
bnt such as are charged by the states whose sub- 
jects they are with high-treason, murder, or de- 
frauding their state, or other atrocious crimes. 
And as to them, if the sovereign of such state 
applies to have them delivered up, I think his 
m^esty is, by the constitution, invested with the 
power of granting or refusing the application, and 
if granted, may issue a proclamation either to quit 
his dominions, or else may order them to be ap- 
prehended, and sent in safe custody and delivered 
to such persons as the sovereign of the state to 
which they belong shall appoint; and if any' of 
them should procure a writ of Habeas Corpus, the 



22 



1. THEATISE UPOS 



Special matter might be returned, and they woul( 
not be entitled to be disclmrged, for this is war 
ranted by the practice of nations, and is therefore' 
not part of the l^slative, but of the executive 
power, which is vested solely in the king, who, as 
observed by a late learned judge, (1 BL Comm. 
253,) with regard to foreign concerns is represent- 
ative of his people, and what is done by the royal 
authority with regard to foreign powers (he adds) 
ia the act of the whole nation ; and the prerogative 
in this respect has always been taken to be so 
clear that no foreigner ever contested it in the 
English courts of justice, and the Habeas Corpus 
appears to have been designedly so^peimed as not 
to interfere with it, for the prohibition in that act, 
(sec. 9 and 12,) against removing persons from 
one prison to another, or sending them abroad, ia 
confined to subjects of this realm, whereas all the 
other provisions of the act extend to aU persons 
and all prisoners, without ouce mentioning the 
subjects of the realm, and therefore all the others 
are intended to extend to aUeua, and this not so.",* 

Upon the authority of E. I. Co. v. Campbell, 
and Mure v. Kaye, it is laid down, in Chitty on 
the Criminal Law, (1826,) that "an English 
magistrate may also cause to be arrested, and 
committed for trial, an offender against the Irish 
law, or accused of having perpetrated a crime in 
a foreign country," (p. 14 ;) and " if a prisoner, 
having committed a felony in a foreign country, 
come into England, he may be arrested here and 
conveyed and given up to the magistrates of the 
country against the laws of which the offence was 
committed," (p. 16.) 

These opinions may have been correct, but they 

have ceased to be law now. If any magistrate 

were now to arrest a person on this ground, the 

• Edinb. EtvUw, ilii. 141. ' 
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validity of fclie commitment would certainly be 
tested, and, in the absence of special legislative 
provisions, the prisoner as certainly discharged 
upon application to one of the superior courts. 
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HISTOKY OF THE LAW IN THE UNITED STATES. 

For various reasons, the record of the Acts passed 
and the cases decided in the United States is 
entitled to the first place in a history of the 
modem law and practice of extradition. At the 
formation of the Union, the question of the ren- 
dition of criminals who fled from one state to 
another to escape the vengeance of the laws they 
had transgressed, was one of the difficulties with 
which the founders of the great republic had to 
deal The proximity of Canada, and the length 
of boundary line which made the flight of the 
criminal so difficult to intercept, soon raised the 
question from one of local administration to one 
of national policy. Men were found quite equal 
to deal with either. The American judicial bench 
has been adorned by men who added the lawyer's 
knowledge to the statesman's thought, and who, 
bringing both to bear on the questions of public 
law, have left us works of enduring value. In 
the matter of extradition, the American law is 
better than that of any country in the world ; and 
the decisions of the American judges are the best 
existing expositions of the duty of extradition, in 
its relations at once to the judicial rights of 
nations and the general interests of the civilisa- 
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tion of the world. A few words will suffice with 
regard to the domestic aspect of the question in 
the Union, Before the Revolution, a criminal 
who iConimitted a crime in one of the colonies 
and fled to another was arrested, wherever found, 
and sent for trial to the place where the offence 
was committed.* And the second section of the 
fourth article of the Constitution of the Union, 
substantially repealing a clause in the fourth 
article of Confederation, declared, that "A person 
charged in any state with treason, felony, or other 
crime, who shall flee from justice and be found 
in another state, shall, on demand of the execu- 
tive authority of the state from which he fled, be 
delivered up, to he removed to the state having 
jurisdiction of the crime." In 1791 a doubt was 
raised by Virginia as to the person to whom the 
demand should be addressed, and the mode in 
which it should be made. To remove this doubt, 
the Act of Congress of 12th February 1793 was 
passed. That Act made provision for the ren- 
dition of fugitives from justice and of fugitive 
slaves. The first section concerned criminals 
only, and declared that on demand made, accom- 
panied with a copy of indictment found or affidavit 
made before a magistrate, charging the person 
■with having committed "treason, felony, or other 
crime," and certified by the governor or chief 
magistrate of the demanding state to be authentic, 
it should be the duty of the executive magistrate 
of the state to which the person had fled to cause 
him to be arrested and secured, and notice thereof 
given, and the person then to be dehvered to the 
agent of the executive making the demand, if such 
agent should appear within six months. If no 
such agent appeared, the prisoner should be dia- 
charged," (2 Congress, Sess. 2, cL 7.) This still 
* Ghief-Joslice TUghmaD, 10 Seij. & BawL, 139. 
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^^Ip^ains the law of the United States. Few ques- 
' Sons of any importance have arisen upon it, uoue 
that sufBcieutly affect the general question oi 
extradition to need discussion hera 

The first case in America in which the ques- 
tion of the duty of the extradition of criminals, 
independently of any treaty obligations, was dis- 
cussed, was that of ihe Chevalier de Longchamps 
in 178i* The circumstances of the case and of 
the demand of extradition were peculiar. The 
Chevalier de Longchamps was indicted before the 
Court of Oyer and Terminer at Philadelphia for 
threatening bodOy harm to M. Marbois, the Con- 
8ul-General of France in the United States, and 
Secretary to the French legation, and ako for an 
assault upon him. It appeared that M. de Long- 
champs went to M. Marbois, at his oflicial resi- 
dence, and using violent language, threatened to 
dishonour him, ("Je vous deshonerera, Policon, 
Coquin,") and two days later, as they were talldi^ 
together in a puhUc place, he struck with his stick 
I the cane which M. Marbois held in his hand. The 
jury at first found the prisoner guilty of the assault 
only, but, being desired by the court to reconsider 
the matter, they returned a verdict against him on 
both counts. The President (Washington) and 
the supreme executive council thereupon informed 
the judges that the minister of France demanded 
that M, de Longchamps, having appeared in the 
I uniform of a French officer, and called himself an 
I officer in the service of his majesty, should be de- 
Kvered up to him for these outrages, to be sent to 
France. Two questions were submitted to the 
judges: — 1. Could he he lawfully delivered up? 
_ 2. If not, whether he ought not to be kept m 
^^^BJSon untU his most Christian majesty shoidd de- 
^^^Btce the reparation satisfactory t 
^^^H ' ReapuUica v. LonKchunps, 1 Dallas, 120. 
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J and these question*, 
were fully ai^ed oa the lOth and ]2tli July" 
1784. On the 7th October judgment was given, 
that, 1. He could not lawfully be delivered up. 
The court, however, added, " We think casea may 
occur where the council could pro bono publico, 
and to prevent atrocious offenders evading pun- 
ishment, deliver them up to the justice of the 
country to which they belong, or where the offences 
were committed." 2, The demand that he should 
be kept in prison until the King of France should 
declare the reparation satisfectory could not be 
complied with, aa by the law of AJnerica the pun- 
ishment must be certain and definite. A very 
heavy sentence was, however, passed. M. de 
Longchampa was fined one hundred French crowns, 
and sentenced to imprisonment until the 4th July 
1786, making a little over two years. He had 
further to find security to keep the peace for seven 
years, to pay the costs of the prosecution, and to 
remain committed until the sentence was complied 
with. It must be remembered, in explanation of 
the President's action in this matter, and perhaps 
of the severity of the sentence, that at this time 
there was special political reason in America for 
the desire to keep on good terms with Franca 
The decision, however, was clearly right. No 
treaty required the rendition of the offender; his 
offence could only technically be called an offence 
against the King of France; the assault was com- 
mitted on American soil, and the whole matter 
was clearly within the cognizance of American 
tribunals. 

In this same year (1784) the legislature of 
'Virginia passed an Act, which seems to show that 
the question of the power of an individual state of 
the Union to grant or demand extradition had 
already arisen. It provided for the surrender of 
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any of her citizens who shoiild go heyoud the 
limits of the United States, and commit crimes 
within the jurisdiction of a foreign nation. Ent it 
was by this act left to Congreaa to decide for what 
crimes extradition onght to he granted* 

In 1791, the Governor of South Carolina re- 
cLUested the President of the United Statas to de- 
mand of the Governor of Florida certain persons 
who had fled thither after having committed 
crimes in South Carolina. Mr Jefferson, then 
Secretary of State, in hia report to President 
Washington, said, " England has no convention 
with any nation for the aurrender of fi^itivea 
from justice, and their laws have given no power 
to the executive to surrender fugitives of any de- 
scription. They are accoi-dingly constantly refused, 
and hence England has been the asylum of the 
Paolis, the La Mottes, the Calonnis; in short, of 
the most atrocious offenders, as well as of the 
most innocent victims who have been able to get 
there. The laws of the United States, like those 
of England, receive every fugitive, and no autho- 
rity has been given to our executives to deliver 
them up. If, then, the United States coidd not 
deliver up to General Quesnada (Governor of 
Florida) fugitives from the laws of his country, we 
cannot claim as a right the delivery of fugitives 
from us. And it is worthy of consideration whe- 
ther the demand proposed to be made in Governor 
Pinckney'a letter, should it be complied with by 
the other party, might not commit us disagreeably, 
and perhaps dishonourably. "f 

These expressions implied a desire for the altera- 
tion of the law upon this matter,! and may have 
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lielped to bring about the insertion of an article' 
on the subject of extradition in the treaty, often 
spoken of as Jay'a Treaty, which was concluded 
between the United States and Great Britain in 
1704 This article, the 27th, was as follows:- 
" It is further agreed, that her Majesty and the 
United States, on mutual reqxiisitionB hy them 
respectively, or by their respective miniateia op 
officers authorised to make the same, will deKver 
up to justice all persons who, being charged with 
murder or forgery, committed within the jorisdic- 
tion of either, shall seek an asylum within any of 
the countries of the other, provided that this shall 
only be done on such evidence of criminality, as, 
according to the place where the fugitive or peraon 
so charged shall be found,Vould justify his appre- 
hension and commitment for trial, if the offence 
had there been committed. The expense of such 
apprehension and delivery shall be borne and de- 
trayed by those who make the refjuisition and 
receive the fugitiva"* By the succeeding article 
it was provided that this clause of the treaty 
shoidd only exist for twelve years. At the ex- 
piration of that time the relations between the 
two countries were so unfriendly that no attempt 
was made to renew the treaty. And the circum- 
stances of the only case of importance in which 
the requisition had, been made, had aroused feel- 
ings in America strongly opposed to any such 
renewal This was the case of Jonathan (or 

United states gave his oStcinI opinion that it nae the dn^ of 
the United States to deliver up, on due demand, heinnna offend- 
ers, being fugitivea from the dominiom of Spain ; and that aa 
the exiBling IsvB of the Union bad not made anv apecifie pro- 
Tiaion for the caw, the defect ought to be Huppliei— Opinion of 
the Attor.-Gen., L *6. 

In 1821 a difliirenl opinion v&e given on Bimilor anthoiity. 
— Opiniona, ftt, i, 3S4-392. 

* PablJc Statutee at Laige of the United States. Bd. Bichaid 
Peters, viii. 129. 
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^^^Bathan) Eotbins* who waa demEmded by the 
^^TBritiali Government in 1799, on a chaise of mur- 
der. Eobbina had been, some years before, one of 
the crew of H.M.S. Hermione, which was taken 
possession of by mutineers, who, after killing some 
of the officers, carried the vessel into a Spanish 
port. On this charge Bobbins was imprisoned at 
Charleston, under a warrant of the district judge 
of South Carolina, He had been imprisoned six 
mouths when he was brought before the court on 
habeas corpus. The Secretary of State addressed 
a letter to the judge, mentioning that application 
had been made by the British minister to the 
Pi'esident for the delivery of Ilobhina according to 
the treaty, and adding, " the President advises 
and recLuests you to deliver him up." The case 
having been fully heard, the Judge ordered the 
marshal to deliver Bobbins to the British consul, 
and he was thereupon delivered up, earned to 
Jamaica, tried by court-martial, and hanged in 
chains. Popular feeling had been greatly excited 
by the case, and although the evidence of guilt 
had been overwhelming, and the question care- 
fully tried, a vigorous attack was made upon the 
President (Adams) for hia interference in the mat^ 
ter. He was defended in the House of Represen- 
tatives by Mr Marshall, (afterwards Chief Justice 
of the Supreme Court of the United States,) in a 
speech winch made the speaker famous, and which 
is a fine model of close and thoughtful reasoning; 
but the pubhc feeUng was so sb.'ong that the inci- 
dent had a considerable effect on the result of the 
contest for the presidency between Adams and 
Jefferson in 1801. 

From 1806 to 1843 no treaty provisions as to 

Kadition existed between Great Britain and the 
ted States, but during this period four eases 
■Wbsrton'8 State Triale, S&2-458 : Bee, Adm. Rap., 2fi7. 
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were brought before the American tribunals, which, 
from the magnitude of the questions involved, 
and the great repute of some of the judges wlioae 
opinions were expressed, are deserving of caxeful 
note. 

The first was the ease of Daniel Washburn,* in 
1819, Wasbbui'n was arrested in the United 
States, on a charge of theft in Canada, and was 
brought before Chancellot Kent upon a habeas 
corpus. 

The Chancellor held that irreepective of all 
treaties it wa3 the duty of a state to surrendei' 
fugitive criminals. It was the duty of a magis- 
trate, irrespective of legislative provisions upon the 
subject, to commit the fugitive upon due proof of 
the commission of a crime, so as to afford time to 
the government to deliver him up, or to the foreign 
goveiTiment to claim him. If this claim were not 
made within a reasonable time, the prisoner would 
be entitled to his discharge on habeas corpus ; the 
judicial power would have fulfilled its duty by 
affording the opportunity. It did not matter, he 
added, whether the prisoner was a subject of the 
pursuing government or of that under which he 
had taken refuge. He then reviewed at consider- 
able length the authorities and cases on the sub- 
ject ; and with reference to the argument that even 
if the duty of extradition existed, it must be held 
to be limited to the eases of murder and foigery, 
which had been included in the treaty of 1794, he 
decided that that treaty was merely declaratory, 
and that, even if during it^ eKistence the principle 
" enumetatio unius est exclusio alterius" applied, 
at its expiration the general and wider law revived. 

This judgment carried the doctrine of the duty 
of extradition to its fullest possible extent, declar- 
ing not only that treaties might declare or limit, 
■ 3 Wharton's Crim. Triala, 473 ; 4 Jolmeon, Ch. Hap., : 
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but (lid not create it, but that it was of so high 
and imperative a nature tliat in the absence of 
municipal laws for ita enforcement it was itself a 
law whicli judges were by virtue of the nature of 
their office bound to recognise and administer. No 
later decision has gone quite to this extent, but it 
is hardly correct to say that the judgment has been 
overruled by a superior weight of authority. The 
judgments usually quoted in support of this asser- 
tion are ratlier apparently than really opposed to 
the ruHng of the Chancellor, and even where they 
contradict one of his dicta they leave others of 
equal or greater importance untouched.* The 
judgment generally cited as being in clearest con- 
tradiction to the decision of Kent is that of Chief- 
Justice Tilghman in the case of Edward Shortf 
But it will be seen on an examination of that judg- 
ment that it is by no means in direct opposition to 
that of Kent on one or two of the most important 
points. But before noticing that case it will be 
well (to keep the order of time) to mention the 
Act passed by the State of New York on 5th April 
1822, and adopted and continued in the New York 
Revised Statutes i. 164; §§ 8, 9, 10, 11. This 
law aathorised the Governor in his discretion, on 
requisition from a foreign government, to surrender 
up fugitives chained with murder, forgery, larceny, 
or other crimes, which by the laws of the state were 
punishable with death or imprisonment in the state 
prison, provided the evidence of criminality was 
sufficient by the laws of the United States to de- 
tain the party for trial on a like charge. The case 
of Edward Short was tried before the Supreme 
Court of t*ennsylvania in August 1823. Short 

" The principles laid duwn in Washburn's CEisa were actod upon 
b; Chief-Juetice Reid, in Lower Canaiia, in 1827. See Fiaher'a 
case, poll, p. 50. 

+ Coram on wealth at the inatixnce of Edward Short, i'. Deacon. 
lOSerj. & Rawl., 12S. 
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■was charged with having committed murder in Ire- 
land, and was arrested in Pennsylvania at the aviit 
of a private person, without tlie interference of 
either the government of Great Britain or that of 
the United States. The question for thp consider- 
ation of the court was twofold — 1. Was the evi- 
dence sufttcient? 2. Was the commitment legal? 
Upon the first hranch of the question the judgment 
was short and unimportant, but the second branch 
was very fully considered. Chief-Justice Tilgh- 
man, in delivering judgment, reviewed the old 
authorities on the subject, not finding in them so 
strong a concurrence of opinion in favour of the 
duty of extradition aa had been declared by Chan- 
cellor Kent* He urged the difficulty of establish- 
ing any common rule, ai-ising from the different 
estimation of crimes in different nations, and con- 
cluded that upon the whole the safest principle 
seemed to be that no state had an absolute and 
perfect right to demand of another the deHvery of 
a fugitive criminal, although it had what is called 
an imperfect right, that is, a right to ask it aa a 
matter of courtesy, good-will, and mutual conveni- 
ence. Eut a refiisalto grant such request would 
be no just cause of war. Ho state, he said, had a 
right to aak the delivery of a fugitive for the pur- 
pose of wreaking its vengeance upon him. " All 
that can be said is, that unless he be given up, 
others may be encouraged" to transgress by the 
hope of escaping punishment, and thus an injury 
may he sustained. And, indeed, in the case of 
neighbouring nations the argnment is so strong as 
to be almost irresistible, except in cases attended 
with peculiar circumstances." He differed from 
Kent aa to the treaty of 1794 being merely decla- 
ratoiy, and laid down that " the treaty gave each 
nation a right which did not before exist, and 
* With reterenoe to Lard Ceke'a opiuiau, eee ante, p. C 
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which ceased at its expiration." The delivery tip 
of a fugitive was an affair of the executive goveni- 
ment, to which the demand of the foreign power 
must be addressed. The judges could not legally 
deliver up, aor could they command the executive 
to do so. No magistrate in Pennsylvania had the 
right to cause a person to be arrested in order to 
afford the President of the United States an op- 
portunity to deliver him up, because the govern- 
ment had already declared that it would not do so. 
If the executive hereafter should be of opinion 
that it had the right, and was bound in duty to 
give a criminal up, that would be a different case, 
and one on which the court at present would give 
no opinion. 

Every nation had an undoubted right to sur- 
render fugitives ; but the question then would be. 
Whether the President could act m such a cage, or 
must wait for power to be given him by law? 
Hitherto he had believed he had not the power : 
if he should change that opinion, the question oi 
his right to act would then be for the judges to 
decida " Neither do I give any opinion," said the 
Chief-Justice in conclusion, " whether the execu- 
tive of the state of Pennsylvania has the power to 
cause a fugitive criminal to be arrested for the pur- 
pose of delivering him up. But confining myself 
to the case before me, in which the aiTcst is made 
at the request of a private person, I am of opinion 
that there is no law to support it, and therefore 
the prisoner is entitled to liis discharge." It will 
be seen, on a careful examination of this decision, 
that the reasons for it may almost be termed \ 
technical The two leading doctrines in Kent's '•■ 
judgment were that the duty of extradition existed 
independently of any treaties; and that, being a 
part of international law, it was ipso facto a ride 
of municipal law, and one which judges wen> 
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■bound to administer. Upon the first point. Chief' 
Justice Tilghman, while denying that extradition, 
was a matter of perfect right, conceded that it was 
an international duty which, hetween neighhouring 
nations, was of almost irresistible obligation; and 
as to the second point, he went no further than to 
deny the right of the judgea to arrest a fugitive 
when the executive had already declared that it 
could not order his extradition. The allusion to 
the fact that in this case the arrest had been mode 
at the suit of a private person, in no way repre- 
senting a foreign government, made the decision 
stiU less valuable as a precedent. 

The next judgment upon a question of extra- 
thtion was given by one of the greatest jurists 
America has produced, but it can-ied the law no 
further. In 1837, in the district court of the 
United States for the Massachusetts district, a 
prisoner was acquitted upon the ground that the 
offence was couamitted within the jurisdiction of 
a foreign government ; and it was then suggested 
that the court should remand hhu to that foreiga 
government for trial, Mr Justice Story, to whom 
the suggestion was made, said that he had never 
known any such authority exercised by the Ame- 
rican courts, except where the case was provided 
lor by the stipulations of some treaty. He had 
great doubts whether, upon principles of inter- 
national law, and independent of any statutable 
provisions or treaty stipulations, a court was either 
bound in duty or authorised in its discretion to 
suiTender any offender to a foreign government. 
The prisoner was thereupon dischargel* 

The general executive having declared its in- 
abitity to giant extradition, an attempt was now 
made to use the powers of a state executive for 
this purpose. In 1840 an application was made 

• U. S, r. DaTia, 2 Sumnor, 485. 
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to the President of the United States for the ex- 
tradition of one Holmes, a naturaJisecl citizen of 
the United States, who was charged with having 
committed murder in Lower Canada. The Presi- 
dent declined to act, through an alleged want of 
power, and the case came back to Governor Jen- 
nison of Vermont. Holmes having been arrested, 
obtained a writ of habeas corpus from the Su- 
preme Court of Vermont, and the sheriif returned 
that he was detained under an order of the Go- 
vernor of Vermont, which commanded the sheriff 
to deliver him up to the authorities of Lower 
Canada. The Supreme Court of Vermont held the 
rettirn sufficient, and remanded Holmes into cus- 
tody. On appeal to the Supreme Court of the United 
States, two questions were argued : — 1. Whether 
an appeal would lie ? 2. "Whether the judgment 
of the Supreme Court of Vermont was right ? 

In the result the judges were equaily divided, 
and the appeal was dismissed for want of juris- 
diction. But the Supreme Court of Vermont, find- 
ing that the majority of the judges of the higher 
court held that the Governor of Vermont had no 
authority to arrest and deliver up fugitives, dis- 
charged the prisoner.* 

After this judgment, it was clear that foreign 
governments could not, in the absence of treaty 
stipulations, obtain from the United States the 
, extradition of fugitive criminals. It had been 
decided that the delivery up of a fugitive was an 
act of state within the power of the national 
executive only ; and that the executive having 
declared itself unable to act in the matter, the 
judges would not be justified in ordering useless 
arrests. Whether the President had not, in the 

• HolmoB V. Jenniaon, 14 Pelcra, 540. E». parte Holm'^p, 
12 Verm. E., 630. Kent espreBsas Btrong disapproval of tliis 
deeision. — Coum. i. 43. 
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abaence of special lawa, the right to act as the 
representative of the nation, had never been de- 
cided ; but the effect of Eobbins's case was not yet 
foi^otten, and American politicians did not care 
to risk their popularity merely for the sake of 
testiug a disputed power. 

In the circular upon the subject of extradition 
/issued on the 5th April 1841,* the French minis- 
*- tep of justice mentioned the four treaties then in 
existence between France and Spain, Switzerland, 
Belgium, and Sardinia, and said that from other 
countries France could obtain extradition, even 
in the absence of treaties, except from Great Bri- 
tain and the United States. The first did not 
grant extradition because its legislation did not 
allow it; the second because it was not yet settled 
whether, the right of surrender belonged to the 
different states or to the general government. 
Both countries soon remedied, at least partially, 
tliis grave defect in their laws, 

Kegotiations had already been commenced be- 
tween the United States and Great Britaiii for the 
conclusion of a convention upon this subject; and 
in the Ashburton Treaty, which was signed at 
Washington on the 9th August 1842, and ratified 
at London on the 13th October of the same year, 
a clause was inserted "which repeated the provi- 
sions of the tenth section of the treaty of 1794,t 
and extended them to other crimes. 

By the twenty-seventh article of the Ashburton 
Treaty, it was "agreed that the United States and 
her Britannic Majesty shall, upon mutual requisi- 
tions by them or their ministers, of&cers, or autho- 
rities, respectively made, deliver up to justice ail 
persons who, being chained with the crime of 
murder, or assault with intent to commit murder, 
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■piracy, or arson, or robbery, or forgery, or the 
1 of forged paper, committed within the 
jurisdictiou of either, shall seek an asylum, or 
shall be fownd within the temtories of the other : 
Provided, that tbia shaU. only be done upon such 
evidence of criminality as, according to the lawa 
of the place where the fugitive or person so 
charged shall be found, would justify his appre- 
hension and commitment for trial, if the crime or 
ofFence.had been there committed; and the respec- 
tive judges and other magistrates of the two. 
governments shall have power, jurisdiction, and 
authority, upon complamt mado under oath, to 
issue a warrant for the apprehension of the fugi- 
tive, or person ao charged, that he may be brought 
before such judges or other magistrates respec- 
tively, — to the end that the evidence of crimi- 
nali^ may be heard and considered; and if, on 
auch hearing, the evidence be deemed sufficient 
to sustain the charge, it shall be the duty of the 
examining judge or magistrate to certify the same 
to the proper executive authority, that a warrant 
may issue for the surrender of such fugitives. The 
expense of such apprehension and delivery shall 
be borne and defrayed by the party who makes 
the rec[uiaition and receives the fugitive." 

In this clause there is no specific exclusion of 
political crimes such as mil be found in the later 
convention with France ; but in ti'anamitting the 
treaty to Congress, President Tyler said, — "Tlie 
article on the subject (extradition) in the pro- 
posed treaty is carefully confined to such offences 
as all mankind agree to regard as heinous, and 
destructive to the security of life and property. 
In this careful and specific eniunei-ation of crimes, 
the object has been to exclude all political offences 
or criminal charges arising from wars or intestine 
oonamotions." 
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111 England, the conimoii law being held not to 
permit the surrender of a criminal, this provision 
could not come into effect -without an Act of 
Parliament ; hut in the United States a treaty is 
as binding as an Act of Congress ; and this article 
was immediately put in force. Christiana Cochran, 
a Scotchwoman, accused of having murdered her 
husband, fled to America by the very ship which 
conveyed thither the ratifications of the Ashburton 
Treaty, She was arrested, and her counsel raised 
a point which has often been discussed since in 
cases of extradition. He asked to be allowed to 
prove the prisoner's insanity. After full consider- 
ation, the court refused to try the question, and 
the prisoner was surrendered.* 

On the 9th November 1843 a convention was 
concluded at Washington between the United 
States and France, by which it was agreed : — 

"Art. 1. That the high contracting parties shall, 
on requisitions made in their name, through the 
medium of their respective diplomatic agents, de- 
liver up to justice persons who, being accused of 
the crimes enumerated in the next following arti- 
cle, committed within the jurisdiction of the re- 
quiring party, shall seek an asylum, or shaU be 
found within the territories of the other ; Provided, 
that this shall be done only when the fact of the 
commission of the crime shall be so established, 
as that the laws of the country in which the fugi- 
tive or the pei'son so accused shall be found, 
would justify his or her apprehension and com- 



• Bgftn. 43; Opiniona of AttjB-Gon. iv, 202, (Cnshing;! St 
Alban's E^d, 229; Fcelii, ij. 357, n. . Fffllii sajB, — "L'ne 
femme accuB^ d'empoiaonnement avait pasei de Lirerpool & 
New- York ; poor refuser reitraditloa, aa faiaait valoir aon ^tat 
d 'alienation men tale." 

Tbe most inBtructire case opon the sabject of the weditctlon 
of evidence for the priBonet is that of the 8t Alban'a lUid. See' 
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ment for trial, if the crime bad been tliere 
iismmitted. 

"Art. 2, Persons sball be so delivered up wlio 
shall be cliarged, according to the provisions of 
this convention, with any of the following crimes, 
to wit : murder, (comprehending the ci-imes de- 
s^ated in the Trench penal code by the terms 
assassination, parricide, infanticide, and poison- 
ing,) or with an attempt to commit murder, or 
with rape, or with forgery, or with arson, or with 
embezzlement by public officers, when the same 
is punishable with infamous punishment 

" Art. 3. On the part of the French government, 
the surrender shall only be by authority of the 
keeper of the seals, minister of justice ; and on the 
part of the government of the United States, tlie 
surrender shall be made only by the authority of 
the executive thereof 

"Alt. 4. The expenses of any detention and 
delivery effected in virtue of the preceding pro- 
visions, sball be borne and defrayed by the 
government in whose name the requisition shaU 
have been made. 

"Art. 5. The provisions of the present conven- 
tion shall not be applied in any manner to the 
crimes enumerated in the second article, com- 
mitted anterior to the date thereof, not to any 
crime or offence of a purely political character." 

On the 24th of February 1845, the foUowing 
additional article to the above convention was 
concluded at Washington : — 

" The crime of robbery, defining the same to be 
the felonious and forcible taking from the person 
of another, of goods ot money to any value, by 
violence or putting him in tear ; and the crime of 
burglary, de finin g the same to be, breaking and 
entering by night into a mansion-house of anotlier, 
with intent to commit felony; and tlie correspond- 
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ing crimes included under the French law i 
words vol qualifii crime, not being embraced in 
the second article of the convention of extradition 
concluded between the United States and France 
on the 9th of November 1843, it is agreed by the 
present article, between the high contracting par- 
ties, that persons chatged mth those crimes shall 
be respectively delivered up, in conformity with 
the first article of the said convention; and the 
present article, when ratified hy the parties, shall 
constitute a part of the said convention, and shall 
have the same force as if it had been originally 
inserted in the same."* 

Only one case of importance has arisen in thej 
United States npon each of these conventions. 
The first was that of Kicholaa Lncien Metzger, 
who was accused of having committed forgery in 
France, and whose extradition was demanded by 
that coiintry in 1 847. The French minister first 
applied to the executive, who declined to interfere 
in the matter, and referred bim to the j udicial antho- 
rities. Metzger was then arrested and brought 
before a local magistrate of New York, who de- 
cided tliat he had authority over the case, and 
committed him to prison ; but he was liberated 
by a circuit judge of that state, who held that the 
state judiciary had no jurisdiction. Ke was then 
brought before Judge Betts, a district judge of the 

• A anpplemonlal convention betToen the United States anii 
France, El^ed the lOtli Febmaiy ISSS, extended the prori^ons 
of Llie treaty to priDeipalB, aeeesaories, and accomplices in the 
following crimeB : — " Forging, or knowingly paeaing or putting 
in eircuktion connl«rfeit coin, or banfc-notea, or other papei 
current aa moEBy, with intent to defraud any perron or peraons ; 
embezzlement bj an; pcrEOn or persons Id the employ of a 
society or corporation legiiUy coustital^, — when these crimes lire 
subject to tnfamooa pnniahmant." It is somewhat singalsr that 
fraudalent bankruptcy la excluded from the treaties of extradi- 
tion of the United States, though included in those of jnout i 
European nqlions. 
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United States, sitting in chambers, who committeil 
him, aftur hearing a fiill argument. Judge Betts 
held, that as the treaty was the supreme law of 
the land, it was entitled, when coming hefore the 
courts, to the same effect as an Act of Congress, 
though no Act had been passed to define the' 
method of its operation; that under such treaty a 
fugitive was subject to apprehension and couunit- 
ment for a crime committed against the laws of 
the country demanding him, whether such crime 
were an offence in the country to which he bad 
fled or not ; and that whether the casus foedens 
had arisen, or whether the compact would be 
executed, was a political question to be decided 
by _ the President, the courts having power to 
direct or contravene his decisions in tlie first in- 
stance. Whether the judiciary had authority on 
habeas corpus, after the fugitive was under arrest, 
to prevent hia extmdition, if the President decided 
to make it, was not decided. 

The prisoner then petitioned the Supreme 
Court of the United States for a habeas corpus. 
After elaborate arguments by Mr Coxe for the 
prisoner, and tlie Attomey-Cfeneral (Mr Clifford) 
against, Mr Justice M'Lcau delivered the judg- 
ment of the court He said that the surrender 
of fugitives from justice was a matter of conven- 
tional arrangement between states, as no such 
obligation was imposed by the law of nations. 
Under the provisions of the constitution, the treaty 
was the supreme law of the land ; and, in regard to 
tiie rights and responsibilities growing out of it, 
might become the subject of judicial cognisance. 
The executive had, therefore, acted rightly in re^ 
ferring the matter to the judicial power. The 
district judge at chambers exercised a special au- 
thority, and the law had made no provision for 
the revision of his judgment. The Supreme Court, 



42 



A. TBBATI8E UPOIf 



in isBTiing the ■writs asked for, -would exercise a 
original jurisdictioii ; and that Congreas had not ' 
given, if, indeed, it had the power to give it The 
■writs were, therefore, refused,* 

This decbion is obviously c[uite techniced ; hut 
it ia possible that some of the doubts expressed iflij 
the case may have led to the passing, in the folra 
lowing year, of the Act which has since regulatejl^ 
all proceedings in the "United States under any 
extradition treaty. " The Act was passed," saya 
Mr Justice Catron,f " not to give effect to the 
treaty, but to remove obscurities." The title of 
the Act is, therefore, clearly a mistake. It is the J 
Act of 12th August 1848, and is entitled, " 
Act for giving effect to certain treaty stipulationffM 
between this and foreign governments for the ap^l 
prehension and delivering up of certain offenders"! 
Its pro-visiona are sufficiently important to be given 1 
at length : — 

"Be it enacted, by the Senate and House ( 
Representatives of America, in Congress aasem-j 
bled :— ' 

" Sec. 1, That in all cases in which there now 
exists, or hereafter may exist, any treaty or con- 
vention for extradition between the government of 
the United States and any foreign government, it 
ehaU and may be lawful for any of the magistrates 
of the Supreme Court, or judges of the District 
Courts of the United States, and the judges of the 
several State Courts, and the commissionerB au- 
thorised to do, by any of the courts of the United 
States, are hereby severally vested with power. 
Jurisdiction, and authority, upon complaint made 
under oath or affirmation, chai^ng any person 
found within the limits of any state, district, or 

• 5 Howard, 176. B New York Logal Observer, 83. Whar- 
ton's State Trials, 457, n. See Ex parte Milburn, S PeUra, 704. 
t In Judgment in K&ine'B caae, 14 Honanl, 109. 
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territor}', who, having committed within the juris- 
diction of auy such foreign government, any of the 
crimes enumerated or provided for by any such 
treaty or convention, to issue his ivan-aut for the 
apprehension of the person so charged, that he 
may he brought before such judge or commissioner, 
to the end that the evidence of criminality may he 
heard and considered; and if, on such hearing, the 
evidence be deemed sufficient by him to sustain 
the charge under the provisions of the proper 
treaty or convention, it shall be his duty to cer- 
tify the same, together with a copy of all the 
testimony taken before him, to the Secretary of 
State, that a warrant may issue upon the requi- 
sition of the proper authorities of such foreign 
government for the surrender of such person, ac- 
cording to the stipulations of tho said treaty or 
convention ; and it shall he the duty of the said 
judge or commissioner to issue his warrant for the 
commitmont of the person so chained to the proper 
gaol, there to remain until such surrender shall be 
made. 

" Sec. 2. And be it further enacted. That it shall 
he lawful for the Secretary of State, under his hand 
and seal of otlice, to order the person so committed 
to be delivered to such person or persons aa shaU 
be authorised, in the name and on behalf of such 
foreign government, to he tried for the crime of 
which such person shall be so accused, and such, 
person shall be delivered up accordingly ; and it 
shall he lawful for the person or persons autho- 
tdaed as aforesaid to hold such person in custody, 
and to take him or her to the territories of such 
foreign government, pursuant to such treaty ; and 
if the person so accused shall escape out of any 
custody to which he or she shall be committed, or 
to which he or she shall he dehvered aa aforesaid, 
it shall he lawi'ul to retake such person in the 
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same marmer as any person accnsed of any crime 
against the laws in I'orce in that part of the United 
Statea to whicli he or she shall so escape may be 
retaken on an escape. 

"Sect. 4. And be it further enacted. That when 
any person who shall have been committed under' 
th^ Act, or any such treaty as afore.said, to remain 
until delivered up in pursuance of a requisition 
ae aforesaid, shall not be delivered up pursuant 
thereto, and conveyed out of the United States 
within two calendar months after such commit- 
ment, over and above the time actually required 
to convey from the gaol to which he or she shall 
liave been committed, by the readiest way out of 
the United States, it shall, in every such case, be 
lawful for any judge of the United States, or of 
any state, upon application made by or on behalf 
of the person so committed, and upon proof mada^ 
to him that reasonable notice of the intention tdj 
make such application has been given to the Secrer 
tary of State, to order the person so committed to 
be discharged out of custody, unless sufBcient 
cause shall be shown to such judge why such dis- 
charge ought not to be ordered. 

" Sect. 5. And be it further enacted. That this 
Act sliall continue in force during the existence of 
any treafy of extradition with any foreign govern- 
ment, and no loi^r. 

"Sect 6. And be it further enacted. That it| 
shall be lawful for the courts of the United States^' 
or any of them, to authorise any person or persons 
to act as a commissioner or commissioners under 
the provisions of this Act, and the doings of such 
person or persons, so authorised in pursuance of 
any of the provisions aforesaid, shall be good and 
available to all intents and purposes whatever," 
(30 Congress, Sess. 1, ch. 167.) 

The principal case which has been decided und( 
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the treaty with Great Britain was that of Thomaa 
Kaine in 1852, Kaine was an Irishman, and was 
charged with an attempt to commit murder in Ire- 
land. As the first proceeding under the act of 
1848 thia case deserves carefiil note. In Jime 
1852 Anthony Earclay, the Enghsh consul at New 
York, addressed a requisition and complaint to 
Judge Betts, stating that it had heen represented 
to Mr Barclay, aud was helieved hy him, that 
Kaine did in Ireland, on or ahout the 5th April 
1857, fire a pistol at one James Balfe with intent 
to murder liim ; that a warrant to apprehend him 
was issued hy a magistrate of the peace, but that 
the said Kaine had absconded and fled to the 
United States, The requisition further stated that 
the crime of which he had heen guilty would have 
justified his apprehension aud commitment for trial 
if it had been committed in the United States. It 
then asked that a warrant for his apprehension 
nright be issued, to the end that the evidence of 
hia criminality might be heard and considered ; 
and if on such hearing the evidence should be 
deemed sufficient, that it should he certified to the 
proper executive authority, in order that a warrant 
might issue for his surrender under the treatj- be- 
tween the United States and Great Britain, A 
warrant was accordingly issued, under which 
Kaine was brought before Joseph Bridgham, a 
commissioner of the United States at New York 
No witness as to the fact was called, but a police- 
man produced copies of the warrant of the Irish 
magistrate, and the deposition on which it was 
granted, and proved their correctness, and he also 
proved the identity of the prisoner ; on this evi- 
dence Kaine was committed. A habeas corpus was 
then obtained returnable before the Circuit Court 
of, the United States ; but Judge Betts, after hear- 
ing arguments, remanded the prisoner into cus- 
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tody. Upon this the Secretary of State issued his 
warrant directing the marshal to deliver Kaine up 
to the British consul, but another habeas corpus 
was obtained from Judge Nelson, and the case waa 
heard by the Supreme Court. Of the judges who 
took part in the decision, one (Mr Justice Curtis) 
held that the Supreme Court had no jurisdiction 
in the matter; four (Catron, M'Lean, Wayne, and 
Grier) refused the application for release upon the 
merits ; and the other three (Chief-Justice Taney, 
and Justices Nelson and Daniel) held that it should 
be granted. Their reasons were that the conimis- 
Bioner, not being specially appointed for the pur- 
poses of the Act, had no jurisdiction; that no 
judge or commissioner could act on the complaint 
of a private person ; and that, there being no proof 
of the authority of the Irish magistrate, no com- 
petent evidence had been produced. The majority 
of the court, however, holding these reasons in- 
sufficient, the prisoner was remanded and delivered 
up.* No case of importance has occurred in the 
United States since 1852, unless we except that of 
Franz Miiller, who was demanded by Great Britain 
on a charge of murder. It wiU be remembered 
that the police-ofBcer who was in pursuit reached 
America first, and an-ested the fugitive immediately 
he arrived. Being brought before Coromissioner 
Newton at New York, Miiller asked for time to 
produce witnesses Irom England to pi-ove an al3n, 
the defence afterwards unsuccessfully set up at the 
Central Criminal Court. The commissioner refused 
the request on the grotmd that it was not his pro- 
vince to determine the question of fact. The evi- 
dence before him showed probable cause for be- 
lieving Miiller to have committed the crime, and 
that was the only question he had to try. 
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Tie operation of extradition treaties being found 
ffbe impaired by tbe requirements of the Ameri- 
can law with regai'd to evidence, an Act was passed 
on the 22d June 1860, similar to that which has 
recently been passed in England.* It provides, 
"That in all cases where any depositions, war- 
rants, or other papers, or copies thereof, shall be 
offered in evidence upon the hearing of an extra- 
dition case under the second section of the Act, 
entitled, ' An Act for giving effect to certain treaty 
stipulations between this and foreign governments 
for the apprehension and dehverii^ up of certain 
offenders,' approved August 12, 1848, such de- 
positioasj warrants, or other papers^ or copies 
thereof, shall be admitted and received for the 
purposes mentioned in the said section, if they 
ahtdl be properly and legally authenticated, so as 
to entitle them to be received for similar purposes 
by the tiibunala of the foreign country from which 
the accused party shall have escaped ; and the cer- 
tificate of the principal diplomatic or consular officer 
of the United States, resident in sucli foreign coun- 
try, shall be proof that any paper or other docu- 
ment so offered is authenticated in the manner 
required by this Act," (36 Cong,, Seas. 1, ch, 184.) 
Since the conclusion of the treaties with Great 
Britain and France, the United States have en- 
tered int^j eleven other agreements of a simOar 
nature. In 1845, a treaty with Prussia was nego- 
tiated by Mr Wheaton, but it was rejected by 
the senate in consequence of the requirement of 
Prussia that neither power should be required to 
give up its own subjects. America has never 
desired to make, or been willing to admit, this 
reservation, — which, however, is insisted upon by 
the majority of European states. It was felt that 
* 29 & 30 Vict., c. 121. See poit, p. 86. and Appendix, 
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^H as the United States did not tiy its citizens I 
^H crimes committed abroad, and the other parties U 
^H the treaty did, this proviso would produce a waa^ 
^H of reciprocity, and that difticulties would probab^ 
^H arise, specially likely in, and important to, 
^H United States, with regard to the case of na 
^H ralised subjects. The objection was, howevesf 
^H waived, and a treaty was made in 1852 1 
^V the United States and Piiissia, acting for herself 
and also on behalf of Saxony, Electoral Hesse, Dnotli 
Hesse, Saxe-Weimar, Eisenach, Saxe-Meiningen 
Saxe-Altenburg, Saxe-Coburg Gotha, ErunawioJq 
and several of the other petty German statea 
This treaty recites, "That whereas the laws an^ 
constitution of Prussia, and of the other Germai 
states, parties to this convention, forbid them 1 . 
surrender their own citizens to a foreign jurisditf 
diction, the government of the United States, wifl 
a view of making the convention strictly reciproc^ 
shall be held equally free from any obligation ti 
surrender citizens of the United States ;" and iH 
provisions include the crimes of murder, Eisaanll 
with intent to commit murder, piracy, arson, roU 
bery, foi^ry, the utterance of forged papers, thd 
febrication or circulation of counterfeit money, 
whether coin or paper money, and the embezzle- 
ment of public money. Of the other ten treaties^ 
six — those with Bavaria, (1853,) Hanover, (1856,) 
the Two Sicilies, (1856,) Austria, (1856,) Baden, 
(ISS"/,) and Sweden and Korway, (I860,) — contain! 
the exception as to extradition of citizens or sub- 
jects; four, those with the Hawaiian Islands, (1849,) 
the Swiss Confedemtiou, (1850,) Venezuela, (1861,) 
and Mexico, (1861,) omit it. All contain provi- 
sion as to the evidence required similar to that 
in the treaties with Great Britain and France.* 
A remarkable case of extradition, independently 
• Wheaton, Cth edit., (Lawrence,) 1 SO ; Sth ediL, (Dana,) 1! 
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of any treaty, occurred in the United States in 
1864 One ArgueRes, a Spaniard, being governor 
of a district in Cuba, in whicb a caigo of Africans 
had been landed from a slave ship and set free by 
the authorities, reported to the government that 
one hundred and foi-ty-one of them had died of 
the small-pox ; but it was discovered that he had 
sold them into slavery, with the aid of forged 
papers, and having thus obtained a large sum of 
money, had escaped to New York. At the request 
of the captain-general of Ciiba and the Spanish 
minister, Mr Seward, with the President's sanc- 
tion, ordered the arrest and delivery up of Ai'- 
guelles, as_ a purely executive act The senate 
passed a rfesolution, of 28th May 1864, requesting 
the President to inform them whether such a sur- 
render had been made^ and if so, nnder what 
authority of law or treaty it was done. TJie Presi- 
dent enclosed in his reply a report from Mr 
Seward, and documents showing the guilt of 
ArgueUes, and the request of the Spanish govern- 
ment Mr Seward, in his report, says, "There 
being no treaty of extradition between the United 
States and Spain, or any Act of Congress directing 
how fugitives from justice in Spanish dominions 
shall be delivered up, the extradition in this case 
is understood by this department to have been 
made in virtue of the law of nations and the Con- 
stitution of the United States, Although there is 
a conflict of authorities concerning the expediency 
of exercising comity towards a foreign govern- 
ment, by surrendering at its request one of its own 
subjects charged mth the commission of crimu 
within its tenitory, and although it may be con- 
ceded that there is no national obligation to make 
such a surrender upon a demand therefor, unless 
it is acknowledged by treaty or by statute law, 
yet a nation is never bound to furnish aaylnm to 
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dangerous criminals, who are offenders against the-l 
human race ; and it is believed that if iu any castCfl 
the comity could with propriety be practised, tha^ 
one which is understood to have caJJed forth theS 
resolution furnished a just occasion for its exer- 
cise," (U.S. DipL Corr. 1864, part ii. 60-74. Cong. 
Globe, 1864.) 

A resolution, condemning this act as a violation ' 
of the Constitution, and in derogation of the right 
of asylum, was defeated in the House of Eepre- 
Gentativea by a large mBJority, and the subject 
referred to a committee; but Congress took no 
further action in the matter. Legal proceedings 
were commenced against the officer who executed 
the Secretary's wiorant on a chaige of kidnapping, 
but these dao were abandoned, and the matter 
has not iu any way come under judicial decision.* 



CHAPTER IV. 

HISTORY OF THE LAW IN CANADA. 

The law of Canada, with regard to extradition, 1 
been closely comiected with that of the United ' 
States, and the Canadian provinces were before < 
the mother country in their recognition of interna- 
tional duty upon this subject. In 1827, Joseph ( 
I'isher, an alien, was an'eated in Lower Canada, j 
charged with larceny in Vermont, and an order ,' 
was made by the Governor of the province for I ' 
rendition to that atata A habeas corpus being | 
awarded, Chief-Justice Reid, before whom the caas 
was heard, after full argument and consideration, 
• Wbeaton, Sth edition, (Dana,) 183, n. 
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refased the discharge. In his judgment he adopted 
the principles laid down by Chancellor Kent in 
the decision in Washburn's case," and enforced 
them by some weighty comments of his own. He 
said, "The right of surrender is founded ou the 
principle that he who has caused an injury is 
bound to repair it, and be who has infringed the 
laws of any country la liable to the punishment 
inflicted, by those laws. If we screen him from 
that punishment we become parties to his crime, 
we excite retaliation, we encourage criminals to 
take refuge among ua. We do that as nations 
which as individuals it would be dishonourable, 
nay criminal, to do. If, on the contrary, we de- 
liver up the accused to the offended nation, we only 
fulfil our part of the social compact, which directs 
that the rights of nations as well as iudividuals 
shall be respected, and a good understanding 
maintained between them, and this is the more 
requisite among neighbouring states, on account of 
the daily communication which must necessarily 
subsist between them."t This fugitive was ac- 
cordingly delivered up, but the goveriunent did 
not accept as conclusive this well-reasoned rule. 
In 1833 an application was made by the Gover- 
nor of Kew York to Lord Aylmer, then Governor 
of Canada, for the extradition of four men who 
had crossed the boundary, and barbarously mur- 
dered a young woman in the town of Champlain. 
Lord Aylmer refused the application, saying, in his 
reply, "It is not competent to the executive in 
the absence of any regulation by treaty, or legis- 
lative enactment on the subject, to dispense with 
the provision in the Habeas Corpus Act. The 
subject has received every consideration, and I 



+ 1 Stuart, Can. Eep., 245. Quoted Eobinson's Pructicr, 
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very much regret to say the opinion of tije Attor- 
ney-General is confinneil by a majority of those 
who have been called upon," (Letter of Lord 
Aylmer to General Marcy, 27th May 1833.)* 
However, in the same year, the province of Upper 
Canada remedied this defect in her laws by the 
passing of a short but comprehensive act npon the 
subject. The Act 3 William IV., c. 6, was en- 
titled, " An Act respecting the apprehension of 
fugitive offenders from foreign countries, and de- 
livering them up, to justice," and its object was 
recited to be " for the apprehending and delivering 
up of felons and other malefactors, who having 
conmiitted crimes in other countries seek an asylum 
in Upper Canada." 
It enacted — 

" 1. In case murder, foigeiy, larceny, or other 
crimes punishable by the laws of Upper Canada 
with death or confinement at hard labour, be 
charged to have been committed within the juris- 
diction of a foreign country by a person who has 
tied to or sought refuge in Upper Canada, — and 
iu case a requisition for the surrender of such 
person be made by the government of such country, 
or by its ministers or officers authorised to make 
the same, — ^then upon such evidence of criminality 
an woidd warrant his apprehension and commit- 
ment for trial had the oifence been committed in 
Upper Canada, the Governor may, in his discretion, 
by and with the advice of the Executive Council, 
deliver such person up to justice, and direct bia 
transmission to the custody of such foreign go- 
vernment 

" 2, For preventing the escape of any person ao 
charged, before an order for his transmission can- 
be obtained from the Governor, any judge or jua-^ 
tice of the peace in Upper Canada, acting withim 
• Ste Holmea v. Jenaison, H PcteiB, 540. 
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aa jurisdiction, upon such evidence on oath as 
satisfies him that the person accused stiinda charged 
with some crime of the description herein tefore 
specified, or that there is good ground to suspect 
Mm to hare been guilty thereof, may issue his 
■warrant for the apprehension and commitment of 
such person, in order that he may be detained in 
aecure custody untH application can be made to 
the Governor for liia suiTcnder, and until an order 
can be made thereon. 

" 3. But it shall not be incumbent upon the 
Governor in council to deliver up any person su 
chargedj if for any reason be deems it inexpe- 
dient; and if any person committed under this 
Act be detained in custody beyond the time reason- 
ably required for carrying the provisions hereof 
into effect, such person may be disehai^d upon 
habeas corpus." 

This act was incorporated in the Consolidated 
Statutes of Upper Canada, aa 22 Vict., c. 96, but 
■was repealed by 23 Vict., c. 41 , other legislation 
extending to the whole of Canada having rendered 
it unnecessary. 

Only one question of difficulty seems to liave 
arisen under this Act, and the case is not reported, 
but -was mentioned by Lord Campbell in the House 
of Lords.* While, as Sir John Campbell, he was 
Attorney- General, (1834-1841,) a slave escaped 
from his master in the state of New York, and 
got to Canada. To facUitate his escape, he rode a 
horse of his master's part of the way, but turned 
it back on reaching the frontier. The authorities 
of New York, knowing the Canadian government 
would not give him up aa a fugitive slave, took a 
bill of indictment before the grand jury at New 
"ork, and got a true bill returned for felony in 
' saliiig the horse, and then claimed him. Tin; 
• en Hanaard, p. 326. 
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Canadian govemnieiit consulted the English go- 
vernment, and the Attorney-General advised that 
the man coidd not be given up, as the essential 
ingredient of the felony, the animus farandi, was 
wanting in his act, and the true bill, where no 
felony had in fact been committed, did not bring 
the case within the law. 

By virtue of the Act of 1833, the treaty between 
Hie United States and Great Britain, concluded in 
1842,* had immediate operation in the province 
of Upper Canada; but the Act passed in the fol- 
lowing year, to give effect to the treaty in the 
United Kingdom,t was found inconvenient in its 
application to a territory so extensive as Canada. 
Accordingly, imder the fifth section of the Impe- ^i 
rial Act, (6 and 7 Vict., c, 76,) a Colonial Act waa ^^| 
passed, {12 Vict, c. 19;) and it beii^ left to her ^^M 
Majes^ to fix the day of its coming into opera-- ^H 
tion, an order in council was made on the 28th ^^ 
March 1850, and proclaimed in May of the same 
year, by which the operation of the Imperial Act 
in the colony was suspended. The Canadian Act 
was afterwards put in the schedule of Hepealed 
Statutes in the Consolidated Statutes (Canada) of 
I 1859, but was re-enacted in terms in those statutes • 

^H^ as 22 Vict., c. 89. ^m 

^^H The preamble recited that the provision of the ^H 
^^^P Imperial Act, requiring that before the arrest of a ^^M 
^^H^ fugitive offender, a warrant should issue imder the ^^| 
• hand and seal of the person administering the- ^H 

government, to certify tliat a requisition had been ^^M 
made on the authority of the United States, had ^^M 
been found inconvenient ; and the first clause of ^\ 
the statute enacted, that upon complaint made, 
any of the judges of the superior courts in the 
^^^ jirovince, or any of her Majesty's justices of the ^^ 
^^K ])eace in the same, might issue a warrant for the. ^H 
^^^H * See ante, p. 36. t See Appendix, p. 122. ^^M 
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Tipprehension of the person charged; and if thu 
evidence on the hearing should "be deemed by 
him sufficient to sustain tho charge according to 
the laws of the province," he should certify the 
same, with a copy of all the testimony, to the 
Governor. The other clauses were substantially 
the same as those of the Imperial Act ; but a few 
alterations were made, which were removed by a 
later statute. By the 24 Vict, c. 6, (Canada,*) 
the first three sections of the 22 Vict., c. 89, were 
repealed, and others substituted for theuL In the 
first of the repealed sections jurisdiction had been 
given to the justices of the superior courts of the 
province, aud to the justices of the peace. In the 
new provision the latter were omitted, and juris- 
diction was given to "any judge of any of her 
Majesty's superior courts of the province, or any 
judge of a cotmty court in Upper Canada, or any 
recorder of a city in the province, or any police 
magistrate or stipendiary magistrate in this pro- 
vince, or any inspector and superintendent of 
police empowered to act as a justice of the peace 
in Lower Canada." The former statute had autho- 
rised the delivery to the United States, " or any 
of such states," for crimes committed "within the 
jurisdiction of the United States or any of such 
states." In the amended clauses, the words, " or 
any of such states," were everywhere struck out. 
Two other alterations were made in the rules of 
procedure, in order to bring the law into harmony 
with that of the United Kingdom. The evidence 
produced before the magistrate was not to be 
"sufficient to sustain the charge according to the 
laws of this province," but " such as, according to 
the laws of this province, would justify tlie appre- 

* In the argumant in the St Alban'a Kaid esse, Mr Aljhott 
Haid tha.t this statute was hastil; passed, to facllitalo the extru- 
dition ot fugitive slaves. St Alliau'a K:iiil, Ifi-I. 
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hension and committal for trial of the person 
accused;" and in the second clause, which pro- 
vided that depositiona might be produced when 1 
"certiiied nnder the hand of the person or persons 1 
issuing such warrant, or under the hand of the 
offeer or person having the legal custody thereof" 
the hitter words were omitted. 

For the sake of cleameas, these statutes have 
been taken together ; hut in the year before the 
latest amendmenta were made, a case had arisen 
in Canada which cansed more excitement, both 
there and in Great Britain, than had ever been 
produced by a demand of extradition. Hiis was 
the case of Anderson.* In September 1853, John 
Anderson, a negro slave, bom in the United States, 
ran away from his master. About three weeks later, ' 
he met and spoke to a planter named Di^s, who re- 
cognised him. Anderson asked Diggs where Charles 
Givens lived, saying he belonged to M'Donald, 
and wanted Givens to buy him that he might 
be near his wife. Diggs chained him with being 
a runaway slave, and refused to let him go. The ' 
law of Missouri declares that any slave found mora j 
than twenty miles from his home shall be deemeij ! 
a runaway, and that any person may apprehend & | 
negro being, or suspected of being, a runaway ; and [ 
it provides a reward for so doing, Diggs, howeverj' ] 
told Anderson to come and get his dmner, and he 
would then go with him to Givens. On the way, 
Anderson tried to make his escape, and Digga 
then called to four negroes who were with him to 
give chase, saying they should have the reward* 
Anderson, being overtaten, drew a kuife/threaten- 
ir^ to kill any one who touched him. The negroes 
kept off, but Diggs struck at him with a stick, 
which caught in a bush and broke, and then An- 
derson stabbed him in the breast. Diggs, turning 
• Ann. Reg. (1S61,) 520. 
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■to flee, caught his foot in a tree and fell, and An- 
derson then stabhed him in the bact, and after 
being chased a short distance by the negioes, suc- 
ceeded in making his escape to Canada. Diggs 
shortly after died of liis wounds. Anderson hved 
unmolested in Canada until 1860, when he was 
recognised, and was arrested on the application of 
the officers of the state of MissourL He was 
brought before a justice of the peace at Brantford 
on a charge of murder, (under 22 Vict., c. 89,) 
and the evidence being held sufRcient, he was 
committed to prison, and an application for hia 
extradition was made by General Cass, the United 
States' Secretary of State. A habeas corpus was 
appUed for on behalf of Anderson, and the ques- 
tion was argued before the Canadian Court of 
Queen's Bench. Chief-Justice Eobinson had some 
doubt whether the court could interfere at all wheii 
the justice had made the required certificate. In 
his view of the case, however, this question was 
unimpoi-tant, as, upon the merits, he thought the 
commitment was right. The words of the statute 
being, " if, on such hearing, the evidence be deemed 
by him suflcient to sustain the charge according 
to the laws of this province," the Chief-Justice 
held that the provision, " according to the laws of 
this province," referred only to the means and 
amount of proof, and not to the definition of the 
offence. By the municipal law of Missouri, Diggs 
was authorised to arrest Anderson ; and by the law 
of England, the killing of a man legally authorised 
to arrest the prisoner was murder. Circumstances 
of justification were for a jury, whose ofSce the 
justice at Brantford had no right to assume. Tlie 
feet that, if acquitted, he would be returned to 
slavery, was not material* That was a question 
for the framers of the treaty. 
* Sob opinion of Sir F. Pollock, Att-Gcn., 71 Hnnsard, 50. 
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Jostice Boras agreed -with the Chief-Justice. 
Josdce ll'Leaa diaaoited, aad bdd the i 
mitment bad on thiee gtoonds : — 

1. The diBige was, " did vilfolly. maliciovsljr, 
and fdonioDslT' stab and kJU," which was not an I 
express chaige of mmda. ] 

2. The warrant of committal commanded the 
gaoler to keep the prisoner " until he shall 1 
delivered by due course of law." This was a bad 
commitment, for the onlj way in which he coald 
he so delivered was by an order of discharge &om 
that court.' 

3. The words, "according to the law of this 
pR)vince,'' applied to the nature of the crime, not 
merely to the tiuautity of evidence ; and as the I 
law of Canada did not recognise slavery, Anderson 
could not be held to have committed murder in 
resisting an unlawfid detention. 

In accordance with the opinion of the majority 
of the court, the prisoner was remanded; bnt 
notice was given of an appeal to the Court of 
Error and Appeal in Upper Canada. By this time 
the case had created mach excitement in En^and, 
and the Secretary for the Colonies addressed a des- 
patch to the GJovemor of Canada, instructing him 
not to issue his warrant for the extradition (rf 
Anderson, even if the judgment of the Queen's 
Bench were upheld on appeal Hot Majesty's 
government, he said, were not satisfied that ttie 
decision of the court at Toronto was in conformity 
with the views of the treaty which had hitherto 
guided the authorities in this country; and they 
desired an opportunity of further considering the 
question, and, if possible, of conferring with tlie 
government of the United States upon the subject. 

Meanwhile a habeas corpus was moved for in 

the Queen's Bench at "Westminster upon the alK- 

• See case of Jacijaes Beeact, H L, J.M. C, 17; port, p. 72. , 
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davit (a singularly meagre one) of M. Chamerovzov, 
the Secretary of the British and Foreign Anti- 
Slavery Society. The c^ueation was ai'gued ou 
behalf of the prisoner by Edwin James, Q.C., 
Flood, and Gordon Allan, before Chief-Justice 
Cockbum, and Justices Crompton, HOI, and 
Blackburn, 

The question was whether the Crown, by con- 
curring in the establishment of a separate judica- 
ture for Canada, had vested in tlie courts of that 
country the exclusive right of issuing a habeas, 
and the court unanimously held that as the legis- 
lature, in establishing that local judicature, had 
not expressly abrogated the jurisdiction in this 
matter possessed by the courts at Westminster, 
they were, while sensible of the inconvenience 
which might result from such a course, bound by 
the precedents quoted to grant the writ.* 

It was not however needed. Before it arrived 
hi Canada, the case had been brought by habeas 
corpus before the Canadian Court of Common 
Pleas, and that court had, chiefly on technical 
grounds, overruled the judgment of the Queen's 
Bench and dischai^ed the prisoner.f 

The most important question in the case thus 
remained without final decision beyond that ot 
the Canadian Queen's Bench. It has, however, 
been raised in other cases, which will be considered, 
and the matter discussed in a later chapter of this 
book. * Two cases of importance have since arisen 
in Canada.§ They were almost contemporaneous, 

• 30 L. J. Q. B,, 129; BW.R,225; 7 Jnr. N. S. 1 22 ; 3 L, T. 
N.9.,622. Inconacquenooof this deciai(m,thB Act 2fi Vict., c. 20, 
vae poascd, which jirovldeH that no writ of babofu corpus £]iall 
issue of an; court in Engtand to aay ealony or foroign dominton 
of Ihe CrowQ in. wfaieh any court eiiBts,hnTing power to issue 
and insure the due execution of such nriL 

t 10 Canadian C. P., 60. J See pes*, p. 10!, 

' i St ALboD's Riud, p. 301. 
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and arose out of very similar circumatances, and in- 
volved the same question of law. Slightly the 
lii'st in order of time was the case of Eurley, who 
was demanded by the United States on a charge 
of robbery committed on board the steamer Fhilo 
Parsons, on Lake Erie. Being brought before iiie 
Recorder of Toronto he pleaded in jnatification, 
that he was a commissioned officer in the service 
of the Confederate States, that he was entitled to 
be regarded as a belligerent, and that his object in 
taking forcible possession of the Philo ParsoTis, of 
which act the robbery with which he was charged 
was part, was to use her as a means to enable hia 
party to eiTeet the release of the Southern prisoners 
confined on Johnson's Island, The Recorder held 
that the act was not justified, and committed him 
to prison. An application for a habeas corpus 
was thereupon made in the Court of Queen's Bench, 
before Chief-Justice Draper, (Q.B.,) who had re- 
quested Chief- Justice Richards, (CP.) and Justices 
Hagarty and Wilson to sit with him. These 
judges unanimously refused the writ, saying that 
the circumstances of the case were so suspiciousj 
that if it had been a case within their own terri- 
tory, the magistrate would not have been justified 
in discharging the prisoner. Burley had no com- 
mission, but his acts were avowed and assumed 
in a manifesto by President Davis. 

Justice Wilson on this point said, " There is an 
obvious distinction between an order to do a bel- 
Ugerent act, and the recognition and avowal of 
such act after it has been done. The one is an 
act of war, the other an act of established govern- 
ment. The one is consistent with what Great 
Britain acknowledges, the other is not. For us 
judicially to give effect to the avowal and adoption 
of these acts would be to recognise the existenca 
of the nationality of the Confederate States, which 
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at present our government refuses to acknowledge." 
The distinction thus drawn, which has wider 
and better reasons to support it than can he 
gathered from the technical manner in which 
Judge Wilson expressed it, was discussed and illus- 
trated in the other and more valuable case, that 
of the St Alban's raiders.* On the I9th October 
1S64, Bennett H. Young, with twenty armed 
followers, entered St Alban's in Vermont, Declar- 
ing themselves Confederate soldiers, they seized 
the banks, and took possession of the bank-notes 
and securities they contained. They secured a 
number of the citizens, and kept them under a 
guard in a pubhc square. While they were in 
possession of the St Alban's bank, a man named 
Breck entered to pay a note. He was immediately 
seized, and liis money was taken from him by two 
of the raiders, A skirmish ensued, the raiders 
failed in an attempt to fire the town, and made 
their escape; but on reaching Canada, fifteen of 
them were arrested without warrants, and without 
any sworn informations having been taken. One 
of the prisoners, William H. Hutchinson, waa 
brought before the Recorder of Montreal on a 
chat^e of stealing the moneys of the St Alban's 
bank and assaulting one of the clerks, and waa 
committed to prison. The warrant of commitment 
ordered the gaoler to receive " the said William H. 
Hutchinson and hnn safely keep for examination," 
An application was made to Mr Justice Badgley 
for a habeas corpus, on the ground that the com- 
mittal for examination, without mentioning the 
.day, was too general, and also that the inlbrma- 



loftbii case 18 Ukenfrom arolamepuMiahedin 
,_ itreal in 18S5, entitled " The St Allan's Raid, A Completo 
ud Authentic Report of atl Uic Prgoeoiiings. Willi the Argii- 
menlBof Caausel, tkoA the Opinlooa of the Judges, Ecviaed ly 
IbemfielTes. Compiled by L. N. Benjamin, B,C.L," 
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tioQ on which the warrant of commitment was' ^H 
issued stated that the prisoner was apprehended ^H 
on " suapicioQ of felony," and that this was not a ^^ 
Hiifficient chaKre. A writ of certinrari waa at (.Tn> ' 
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sufficient chaise. A wiit of certiomri was at the 
same time moved for to bring np the information, 
which was sworn to be of the following purporf^^ 
"That Guillaurae Lamothe, chief of police, (by 
whom it was signed,) arrested the prisoner on sus- 
picion of felony, and found on him ten thousand 
dollars in Franklin County bank bills, the said 
bank being situate at St Alban's, in the State of 
Vermont, one of the United States of Americaj 
and that he had reason to believe that these billa 
were stolen by Hutchinson, and others with whom 
he acted in concert." The habeas was granted 
returnable immediately, but another commitment 
was at once made out, and returned with the J 
original one. This second commitment was by a 
justice of the peace for the city of Montreal, and j 
in it both defects were remedied. 

On argument before Judge Badgley, the Ee- 
corier's commitment was held too general, and 
was accordingly quashed, another day being ap- 
pointed for hearing the application of the prisoner i 
to be dischai^ed from the second warrant. No i 
further separate proceedings were however taken 
in this prisoner's case. 

The other prisoners had meanwhile been brought 
before Justice Couraol, who had signed the second 
warrant in Hutchinson's case, and were by him 
remanded for further examination. They immedi- 
ately petitioned the Court of Queen's Bench for a I 
habeas, on the grounds (1) that the magistrate had 
no power to remand in cases under the extradition 
Acts, and (2) that the remand appointed no day 
for the further examination, and therefore was too 
general, the statutes giving magistrates power 
to remand having limited the time to eight days. 
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It appeared, however, that the eight days had not 
yet expired. The application was peremptorily 
refused, the judges holding that the power to re- 
mand was essential to a magistrate's performance 
of his duties, and that the irregularity of not fixing 
the day waa unimportant They expressed doubts 
whether they had any jurisdiction until after imal 
commitment. 

The examination was then proceeded with by 
Judge CoursoL 

The evidence for the prosecution being closed, 
the counsel for the prisoners applied for a delay 
of thirty days to enable them to obtain evidence 
for the defence 

The petition of the prisoners stated that they 
desired to prove and could prove that the acta 
chai^d against them were done by them as soldiera 
of the Confedeiate government, and were duly 
authorised and directed by the mihtary authorities 
of the Confederate States, acting under the govern- 
ment thereof, and were acta of warfare committed 
and performed in conformity with the rules and 
■precedents by which civUised wariare is conducted. 
The application was opposed on the part of the 
Crown, and also of the United States, on the 
ground that it was not the province of the magis- 
trate to receive exculpatory evidence in cases 
under the extradition treaty, as he would be thereby 
virtually assuming the j uriadiction of the American 
courts to try the accused. 

Judge Coursol said, " I totally differ Irom that 
view, and for this obvious reason, that, the Act, to 
give effect to the treaty, requires that I should be 
perfectly satisfied of the criminality of the act of 
the accused according to our own law. The aflS- 
davit shows that the accused propose to prove that 
anything they may have done was an act of Inti- 
mate warfare, and as international law is a part 
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^^H of the common law of this country, afflicting the 
^^V character of homicide and other felonies when 
^^* committed under special circumstances, I cannot 
P be prepared to give my opinion upon the evidence 

I of criroinahty until 1 have the whole case before 

^^^ me." He added, that in the Chesapeake, and other 
^^^ cases, witnesses for the defence were examined with- 
^^H oat objection. The delay was therefore granted, a 
^^H promise being given in writing by the prisoners 
^^H that they would not make any application for re- 
^^H lease until the month had expired On the 13th 
^^H December the inquiry was renewed, aud the 
^^H counsel for the prisoners then made an objectifin 
^^H to the jurisdiction of the court. They contended, 
^^H that in consequence of the alterations made by 
^^* the 24 Vict., c. 6, in the provisions of the 22 Vict, 
^^ e. 89, the operation of the Imperial Act 6 and 7 

Vict., c. 76, had revived, and that Act requiring a 
warrant to be issued by the Governor-General in 
the first instance, which had not been done in 
this caae, the court had no jurisdiction to arrest or 
detain the prisoners.* Judge Coursol held the 
objection valid, and at once dischai^ed them. 

Immediately after this discharge, Mr Justice 
Smith issued a warrant similar to those under 
which they had been previously in custody, and 
five of the raiders were re-arrested near Quebec 
on the 20th December, and brought before him 
for examination. 

At the close of the case for the prosecution the 
objection which had before succeeded was again 
1, but in an elaborate judgment Mr Justice 
Smith overruled it, and held that he had jurisdic- 
tion. 

It was then objected that the crime charged 
was not within the treaty, that it was an offence 
against tlie state of Vermont, and as the state 
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jariadictiou of Vermont was separate from, and 
independent of, the jurisdiction of the United 
Htates, it was not covered by the 24 Vict, c. 
6, § 1, which only spoke of offences committed 
"within the jurisdiction of the United States." 
It was contended that this distinction was recofj- 
aised by the 22 Vict., o. 89, which spoke of the 
jurisdiction of the United States, "or of any of such 
states," and that theee words being omitted in the 
later statute, it intentionally restricted the opera- 
tion of the treaty to crimes committed solely 
within the jurisdiction of the United States, 
Judge Smith held that "jurisdiction" and "terri- 
tory" were convertible terms when used in the 
sense of the treaty power. In the treaty and in the 
law the word " jurisdiction " must mean territorial 
jurisdiction. The words relied upon were^impro- 
perly introduced into the earlier Act, and properly 
rejected from the later one, the law now standing 
as if they had never been used at all. Upon this 
decision being pronounced (7th January 1865) 
an apphcatioa was made by the prisoners for 
another delay of thirty days. Tlieir counsel (Mr 
Abbott, Q.C.) thus laid down the principle on 
which he applied — " If it be really a case of con- 
. luting evidence, the fafit of the crime iteing com- 
" aitted being proved, that is no case for a m^is- 
r&te to try ; it is not within his jurisdiction to do 
_ D. (Judge Smith. — Clearly not; it is none of 
my business.) But if, on the other hand, the pri- 
Boners propose to show that the act committed 
does not constitute a crime for which extradition 
could be demanded, thot is a question which the 
judge must investigate and decide. In doing this 
he does not try the robbery, but the application of 
^^tiie treaty." 

^^^L3Ir Abbott stated that a delay for a similar 
^^^^bpoae had been granted in Barley's case, (for 
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thirty days,) and in another case by Jadge Short 
at Shertrook. 

In spite of the strong opposition Qf the counsel 
for the United States, the deky was granted. 

On the 10th of February an application for 
further delay was made on affidavit that the 
solicitor for the defence had been refused permis- 
sion to pass the lines to obtain the necessary 
papers from Pdchmond, and that Lieutenant Davis, 
of the Confederate army, who had entered the 
Federal lines to receive despatches to take to 
Eichmond for this purpose, had been captured 
and sentenced to death as a spy. 

Judge Smith refused further delay. To grant 
it would, he said, be to decide that the case could 
not be proceeded with until the war was ended. 
Witne«es were then called for the defeace, chiefly 
to prove the authenticity of the following docu- 
ments which were produced. Young's commissioii 
as a lieutenant in the Confederate service; hia in- 
Btractions to form a corps of twenty escaped pri- 
soners for special service ; the order for the raid 
signed by Mr C. C. Clay; the muster rolls of the 
companies to which the prisoners belonged. 

Upon this evidence, after long argument on 
both sides. Judge Smith, in a very elaborate judg- 
ment, discharged the prisoners. He held " that 
the attack on St Alban's was a hostile expedition, 
authorised both expressly and impliedly by the 
Confederate States, and carried out by a commia- 
sioned officer of their army in command of a 
party of their soldiers. And therefore that no 
act committed in the course of, or as incident to, 
that attack can be made the ground of extradition 
nnder the Ashburton treaty." 

The counsel engaged throughout this case were 
Mr Abbott, Q.C., Mr Laflamme, and Mr Kerr, for 
the prisoners; Mr Johnson, Q.C, for the crown; 
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iad Messrs Devlin and Ritchie for the United 
tea.* 



CHAPTEK V. 

HISTOKY OF THE LAW IN ENGLAND. 

E history of the subject in England begins with 
■the treaties made with the United States in Octo- 
ber 1842, and with France in 1843. There had 
been one or two dicta, not decisions, in the English 
courts, and so far as these went they recognised 
the duty of the extradition of fugitive criminals, 
but their authority was very slight, and it was 
clear that the right to habeas corpus at conunon 
law or by statute woiJd. iu the absence of treaties 
or special Acts of Parliament, prevent any pro- 
ceedings for the rendition of such offenders. 

The provision for mutual extradition between 
the states signing the treaty of Amiens in 1802, 
contained in that treaty, had never come into ope- 
ration in consequence of the speedy renewal of the 
war. 

And the French Minister of Justice was exactly 
correct in the statement in his circular of the 5th 
April 1841, that extradition could not be obtained 
from Great Britain, because her legislation did not 
allow it. 

Only one demand seems to have been made 
upon Great Britain before the date of these treaties, 
and that was by the United States in 1841, in the 
case of the Creole. This case lias scarcely received 
sufficient notice; apart from the question of the 
necessity of legislative provisions, it is useful in 
For the recent case of Lamirande, eeo AppeaiUi, p. IGS. 
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jllttstrating the cases of Anderson in Canada, and 
Tivnan in England,* 

On the 27th October 1841, the hrig Crede 
sailed from Hampton Eoads to New Orleans with 
a cai^o of slaves. On the 7th November the 
n^roes rose, murdered a passenger named Hewell, 
the owner of some of the slaves, wounded the 
captain and the mate, and took the vessel into 
Nassau. At the request of the American consul, 
the Governor put a guard on hoard, and the matter 
was investigated by two magistrates. 

Nineteen slaves were identified as having partici- 
pated in the mutiny and murder, and they were 
ptaced in confinement, the Governor refusing to give 
them up to the American government. The rest 
were set at liberty. The nineteen were tried at 
Nassau for piracy and acquitted. The law autho- 
rities in England were unanimously of opinion 
upon this case that they could not be given up in 
the absence of an Act of the Enghsh Parliament 
giving power to the executive.+ 

For this reason the extradition clause of the 
Ashburton treaty, which has already been quoted, 
while it took immediate effect in America and 
Canada, did not come into operation in England 
until August 1843, when the Act 6 and 7 Vict, c. 
76 was passed,J Some objection was made to 
this Act in the House of Commons, where fears 
were expressed that advantage might be taken of 
the treaty to get back fugitive slaves on pretended 
charges of robbery. The Attorney-General (Sir F. 
Pollock) being appealed to on the subject, said 
that, upon a charge of crime being made against a 
fugitive, his personal status in the country from 
which he had fled would be wholly immaterial. 
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Upon tliia an amendment was moved by Mr 
Hawes, to exclude slaves from the operation of 
the Act, bat it was defeated by 59 to 25.* 

The previous chapter, 6 and 7 Vict., c. 75,t had 
made provision for carrying into effect the treaty 
with France, which had been signed at London on 
the 13th February 1843. The Acts were very 
similar, differing chiefly in the enumeration of the 
crimes for which extradition should be accorded 
to the respective countries. 

To France, criminals might be delivered if they 
were accused of "murder, (comprehending the 
crimes designated in the French penal code by 
the terms assassination, parricide, infanticide, and 
poisoning,) or of an attempt to commit murder, 
or forgery, or of fraudulent bankruptcy;" to the 
United States, if they were charged with "mur- 
der, or assault with intent to commit murder, or 
piracy, or arson, or robbery, or forgery, or the 
utterance of forged paper." 

In both Acts it was provided that, upon requi- 
sition duly made, it should be lawfid for the 
Secretary of State to issue his warrant signifying 
that such recjuisition had been made, and requir- 
ing all justices of the peace and other magistrates 
and officers of justice, to govern themselves ac- 
I cordingly. Thereupon it should be lawful for any 

such justice of the peace to examine, upon oath, 
any person or persons touching the truth of the 
f charge, and upon such evidence as, according to 

the laws of that part of her Majesty's dominions, 
would justify the apprehension and committal for 
I trial of the person so accused, if the crime of 

. which he or she should be so accused had been 

' there committed, to issue his warrant for the 

k apprehension of such person, and also to commit 
the person so accused to jail, there to remain 
* HaQSud, Ixxi. SBS. i See Appendix, p. 118. 
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until delivered pursuant to the requisition. la ^M 

eveiy case, " copies of the depositions npon which ^| 

the original warrant was granted, certified under ^1 
the hand of the person or persons issuine such 






the hand of the person or persons issuing such 
warrant, and attested upon the oath of the party 
producing them, to he true copies of the original 
depositions," might be received in evidence of 
criminality. 

It was provided in the Act relating to France, 
that no justice of the peace or other person 
should issue his warrant for the apprehension of 
any aueh supposed offender, until it should have 
been proved to him, upon oath or by affidavit, 
that the party applying for such warrant was the 
bearer of a warrant of arrest, or other equivalent 
judicial document, issued by a judge or compe- 
tent m^atrate in France, authenticated in such 
manner as would justify the arrest of the sup- 
posed offender in France upon the same charge, 
or unless it should appear to him that the acts 
charged against the supposed offender were clearly 
set forth in such warrant of arrest, or other equiva- 
lent judicial document. 

No provision similar to this was inserted in the 
Act relating to America. 

In both Acts it was provided, that any person 
committed under them might be discharged if he 
were not delivered up within two months. By 
the 8 and 9 Vict, c. 120,* the powers of these 
Acts were extended to the police magistrate 
of the metropolis ; and it was provided that 
their warrants (forma of which were given in a 
schedule) might be executed in any part of 
England. 

Attempts were almost immediately made to 
put these Acts in force. The first case was that 
of J. C. Cliaton, who was claimed by the Ameri- 
■" See Appaadii, p, 126. 
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can jjovernment on a cbai^e of forgery, committed 
in the United States several years before. The 
magistrate before whom he was brought thonght 
fit to discharge him, on the ground that the 
original depositions had been produced, whereas 
the statute only applied to copies.* He was, 
however, j^ain arrested and committed, and a 
habeas corpus was then obtained from Mr Earon 
Piatt. On its return, Mr ICnowles, Q.C., and Mr 
Clarkson for the prisoner, contended that the 
Act 6 and 7 Vict., c. 76, could not have a retro- 
active effect It could not have auch effect in 
America, {United States Const,, Art. 3, § 9,} and 
the contracting parties and the British Parliament 
must be held to have intended perfect reciprocity. 
Besides, as a criminal act, it must be construed 
strictly. Sir John Bayley, for the prosecution, 
relied on the fact that the Act, with regard to 
France, (6 and 7 Vict, c, 75,) expressly excluded 
all offences committed antecedently to the date of 
the treaty, while that relating to America did not 
To give the Act retrospective effect would not be 
to make an ex post facto law, as it created no new 
offence, assigned no new punishment, and did not 
alter the nature of the evidence recLuired. 

Mr Baron Piatt, after short consideration, hav- 
ipg no doubt upon the matter, declined to leave it 
for ailment before the full court, and discharged 
the prisoner. He said that there was much weight 
in tiie argument with regard to reciprocity, and, 
explaining the words of the Act by reference to 
the terms of the treaty, he was bound to hold that 
the word " committed " meant " committed after 
the date of the treaty." ■[■ 

The next case was that of Jacques Eesset, who 
was claimed by the French government on a 
charge of fraudulent bankruptcy, and being 

EgHD on Eitrtdition, 43. t Law Times, Nov. 1, 18«. 
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brought before Alderman Magnay, (then Lord 
Mayor,) was by bim committed, 23d September 
1844 

A writ of habeas corpus was granted by Mt. 
Justice Wightman at chambers, but stood over 
until term by consent. It was then argued 
the Queen's Bench before Lord Denman, C.J. 
and Williams, Coleridge, and "Wightman, Js., 
by Mr Montagu Chambers for the prisoner, and 
Mr Edwin James E^ainst the discbarge. Sir 
F. Thesiger, Att,-Gen., and Mr Gumey watched 
the case for the Lord Mayor. Several objections 
were taken to the commitment, the chief being, 
that its conclusion, " until he shall be discharged 
by due course of law," was bad, (Mash's ease, 2 
W. BI„ 805.) Lord Denman, delivering judgment, 
said, " I regret that on the first appKoation which 
has come before us under this statute, the warrant 
is 80 defective that we cannot allow the Act to take 
effect Neither we nor the gaoler have any power 
but such as the statute gives ; and its provisions 
have not been rightly pursued. We are asked to re- 
maud the prisoner on our own authority, as charged 
with a crime : but we know notliing of the crime, 
unless as it is broi^ht before us by the warrant ; 
or, I should rather say, we have no authority of 
the kind in such a case. If we could act in the 
manner suggested, the statute would have been 
unnecessary. The prisoner must be discharged. 

The other judges concurred. 

Lord Denman — " It is proper that it should be 
understood that this appHcation is at common law. 
The statute 31 Car. II., c. 2, is not necessary to 
the right of making it.* 

The same result as had occurred in the cases of 

Clinton and Besset attended almost all the efforts 

made to put the law in force. Between 1843 and 

* 6 Q.a, *a6. 
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1852 France claimed fourteen fugitives. In only 
one case was the extradition obtained, and that 
was through the person being apprehended in the 
Island of Jersey, This caused a not unnatural 
dissatisfaction on the part of the French govern- 
ment, who from time to time made representa- 
tions to England upon the subject. In 1846, in 
answer to one of these representations. Lord Aber- 
deen informed Count St Aulaire that the note of 
the French ambassador had been referred to the 
home department and to the law officers of the 
government, and that these authorities were of 
opinion, in which Lord Aberdeen entirely con- 
curred, that to obviate the difficulty complained 
of by the French government, a new Convention 
and a new Act of Parliament were necessary ; and 
that in such new Convention the clause requiring 
that French sabjeots should not be delivered up 
unless the evidence of their guilt was such as to 
warrant their commitment for trial by the law of 
the country in which they had taken refuge, ought 
to be altogether omitted, as being contraiy to the 
real intentions of the contracting powers and pro- 
ductive of many causes of insuperable dif&cnlty in 
carrying out the objects of the Convention. Not- 
withstanding this expression of opinion, nothing 
more was done in the matter until May 1852, 
when the government of Lord Derby concluded a 
Convention with France,* and introduced into the 
House of Lords a bUl to give etfect to it in England, 
This Convention largely increased the list of crimes 
for which extradition might be granted ; the com- 
plete list being " murder and attempts to murder ; 
the procuring abortion; rape; manslaughter; send- 
ing threatening letters ; bigamy ; child-stealing ; 
perjury ; subornation of perjury ; coining or utter- 
ing counterfeit coin ; counterfeiting the great seal, 
* See Appendii, p. ISO. 



74 



V TREATISE UPOjr 



r 

r or using the counterfeit seal; counterfeiting or til- 

I sitying of public securities and bank-notes autho- 

^^— rised by law ; using such counterfeit securities and 
^^L notes; counterfeiting the puncheons used for mark- 
^^H ii^ articles of gold afid silver, and using the counter- 
^^H feit puncheons ; counterfeiting the public stamps, 
^^B . and using the counterfeit stamps ; feloniously forg- 
^^H ing, and uttering forged instruments ; arson ; rob- 
^^H bery ; bui^laiy ; stealing in a church or chapel 
^^1 housebreaking ; larceny, or embezzlement by clerks 
^^H or servants ; embezzlement by public oGGcers . 
^^H fraudulent bankruptcy, and complicity in fraudu- 
^^f lent bankruptcy, (only in those cases which in 
P the United Kingdom are considered as felony, and 

punishable by the penalty of transportation;) de- 
stroying a ship or other merchant vessel; and 
piracy." In a aeries of twenty carefully drawn 
clauses these crimes were described by the names 
appropriate to them in the French penal code, in 
the law of the United Kingdom, and, where neces- 
sary, in that of Scothmd. And it was agreed that 
to every demand in extradition the article of the 
law under which the cliarge was made should be 
annexed, and that the demand should only be 
made by the French government in those casea 
in which the acts charged should in France be 
considered aa crimes, and be punishable with severe 
and degrading punishments, (peines affUcUves et 
infa-mantes,). and by the English government when 
the said acts should be considered as felonies, and 
be punishable with death, or transportation, or im- 
prisonment with hard labour. The Convention 
applied to persons who had been convicted, as 
well as to those simply accused. 

It was provided, that m the case of a demand 
by the French government the ambassador should 
produce either a sentence of conviction, {arret de 
condamnation.) or a warrant for apprehension, 
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' (inandat ^arr^i,) clearly setting forth the nature of 
Uie Clime with which the fugitive should he charged, 
and that the Home Secretary, having verified the 
authenticity of these documents, and ascertained 
that the crime therein specified was witliin the 
Convention, should issue his warrant to a magis- 
trate notifying him of these facts. Thereupon the 
magistrate should issue hia warrant of arrest, and, 
heing satisfied when the accused was brought be- 
fore him of his identity, should order him to be 
conveyed to the frontier to be there delivered to 
the agent of the French government 

In the now existing Convention, that of 1843, 
no exception was made of persons charged with 
political offences. That omission was remedied in 
the Convention of 1852, the seventli article of 
which provided, "no accused or convicted person 
■who may be surrendered, shall, in any case, be 
proceeded against or punished on account of any ^ 
political offence committed prior to bis being sur- ^M 
rendered, nor for any crime or offence not described ^M 
in the present Convention, which he may have ^H 
committed previously to his being surrendered ; ^M 
and proof of his having been so surrendered under ^| 
this Convention shall be a good and valid defence ^^ 
against any proceeding on account of any political ^ 

offence previously committed, and shall entitle the 
party to an immediate acquittal" In introducing 
into the House of Lords the hill to give effect to 
thia Convention, Lord Malmesbuiy, the Foreign ^M 
Secretary, who had negotiated it, said that he was ^M 
authorised by the French ambassador to declare ^H 
that any article which the wisdom of Parliament 
or the ingenuity of our legal profession could in- 
vent or draw up, that would perfectly secure poH- 
^^ tical offenders from being surrendered, and prevent ^^ 
^^_ any use of the Convention that might fall on sucli ^H 
^^H offtindeis, he was authorised to state the French ^^ 
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govarument would be willing to accept. This ^^M 
declaration put an end to any serious opposition ^^M 
on this Tinin* lint ffrav« mipst.inn wnH rninpfl no +n ^^* 






I tliis point, but grave question was raised as to 
the wisdom of abolishing the rule which required 
evidence of the fugitive's guilt to be produced 
before the magistrate. The discussion being 
adjourned, Lord Malmesbury on a later evening 
proposed certain amendments, the principal of 
which was that the Secretary of State should not 
issue his warrant until documentary proof of the 
accusation was produced, certified under the hand 
of the Juge d' Instruction. The introduction of 
any amendment, however, caused a serious diffi- 
culty, as it would necessitate a supplementary Con- 
vention. And attention was called in the House 
of Lords to the fact, that a law had recently been 
revived in France which provided for the trial of 
foreigners before French tribunals for crimes com- 
mitted out of Franca The law was not a new 
one, and it was similar to the provisions of several 
European codes ; but a strong- feeling was ex- 
pressed in the House of Lords upon the subject, 
and the discovery, united with the other and 
more practical difficulties, caused the abandon- 
ment of the bid. The Convention has therefore 
never come into operation.* It would in many 
respects have been an improvement upon the 
former treaty. " It was," aaya Sir George Come- 
waU Lewis, " drawn with care and ability, and by 
it the obstacles which have rendered the treaty of 
1843 inoperative would have been removed. "f But 
it would have been easy to devise a scheme which 
would have greatly facilitated extradition without 
dispensing with the requirement that prima fade ' 
evidence of guilt should be produced before a 
magistrate, a safeguard to the fugitive, which it is 

* See Debates apon (he Bill, Hapeard, cxxii. 192, 4B3, £61. 
+ On Foreign Juriediotion, Ac., p. 40. 
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not likely or desirable that an Englisli Parliament 
will ever consent to take away." • 

For twenty years (from 1S44 to 1864) i 
of extradition ■was argued before English courts. 
During this time Trance had made various ( 
mands, (seven between 1854 and 1856, none, 
between the latter year and 1859,) but in no case 
was the extradition obtained. 

The United States were more successful. 

Between 1854 and 1859, eleven such applications 

were made, and in six of them the criminal was 

given up. These six were all cases of murder or 

I attempt to murder ; and tbey all occurred on the 

' '_h seas, on American ships which put into 

I Liverpool, so that the witnesses were on board, 

and could easily appear before the magiatrat&f 

But in 1864, a case of a very important char- 

l acter came before the Court of Queen's Bench. 

[ This was the case of Tivnan and others, J charged 

■with having " on the high seas, on board a certain 

American ship, committed the crime of piracy, 

i ■within the jurisdiction of the United States of 

( America." 

The circumstances of the case were briefly these. 
' On 16th November 1863, the United States 
steamer Joseph L. Gerrity left Matamoras for New 
York with cotton. Just before she started, six 
persons, among whom were the prisoners, came 
on board as passengers, and on the following night 
they seized the ship, telling the captain to consider 
liimself a Confederate prisoner. The leader of the 
party, a person named Hogg, who was beheved by 
tlie captain to be a major in the Confederate 

* See post, pp. 101, 107, 

t Sir O. C. liewia on Foreign Juriadictlon, &e,, p. 40. For 
Ihe rmuU of applications made by Engluid to France, eec 
Appandix, p. ISO. 

J 6 Beat and Smith, 045 ; 33 L. J., M. C, 201, (Tirnan ;) 12 
W. K., 858, (Turnan ;) 10 L. T., N. S., 469, (Tivnan.) 
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sen'ice, said at the time of the seizure that he had 
proper* authority for the act, hut did not exhibit 
any papers. 

A few days after the seizure the captain and 
some of the crew were set adrift in a small hoat. 
The prisoners were afterwards discovered in Liver- 
pool, and on application from the American con- 
sul there, the Secretary of State issued his warrant 
under the 6 and 7 Yict., c. 76. They were there- 
upon brought before a magistrate at Liverpool, and, 
the examinations having been taken, were remanded 
to prison, and it being understood that no further 
evidence would be taken,* counsel instructed on 
their behalf by the agents of the Confederate 
Government, moved in the Court of Queen's 
Bench for a habeas corpus. The writ was granted, 
and on its return Messrs Edward James, Q.C., 
Littler, and J. H. James, moved that the prisoners 
be discharged. 

They contended : — 

1. That the treaty of the 22d August 1842, and 
the stat. 6 and 7 Vict., c. 76, founded upon it, ex- 
tended only to acts declared piracy by the muni- 
cipal law of either of the contracting parties, and 
not to piracy by the law of nations, which is 
punishable anywhere. The words of the statute 
" dehvering up to justice," persons " seeking an 
asylum," (i.e. a placo where they cannot be pun- 
ished,) showed that the words " within the juris- 
diction " must be taken to mean "within the ex- 
clusive jurisdiction " of the respective States. Be 

* " Bemuidi were made from time to time, but tbeie has been 
na final i^ammitmeiit. II ia not in geneml the practice of this 
court to intcrpoKe before the magistrate has giTen Mb final de- 
ciaion, seeing that on & future hearing before liim fresh cridenoe 
might be adduced. I aay tbis, speaking with reference to the 
future, for I cannot help aeeing that the last of these remands 
was made in order to ask our usislauce." — Cromptoa, J., fi " ' 
and Smith, S82, 
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Kaine, Judgment of Nel'^on, J., 14 Howard, Sup, 
Court Cases, U.S., 137; Marshall's Speech, 5 
Wheaton, Sup. Court, U.S., Appendix L ; Opinions 
of the Attya.-Gen., viii. 84. 

2. That the warrant of a justice of the peace 
under this statute, to apprehend or commit a per- 
son for trial, must be founded on one from the 
Secretary of State, who has no power to issue his 
except on the yiew of an original warrant issued 
and depositions taken in America, which did 
not appear here. Kliiher, § 66, Martens, Precis, 
§ 101. Opinions of Attys.-Gen., vl-485, and vii. 
6. Ee Kaine, 14 Howard, Sup. Court, U.S., 103. 

3. That the warrant of the magistrate waa had 
for not showing that all the witnesses hefore him 
were examined upon oath.* Mash's Case, 2 W. 
BL, 805. Kite and Lane's Case, 1 B. and C, 101. 
Naah's Case, 4 B. and A., 295. 

4 That there was no evidence hefore the magis- 
trate of piracy by the law of nations. The Melo- 
mane, 5 Hob. Adm., R 41. The United States v. 
Pahner, 3 ^Vheaton, 610, 

Messrs Lush, Q.C., Milward, and Vernon Lush- 
ii^on, contrdr. 

1. The term "jurisdiction" has two different 
significations. Pirst, its primary, natural sense — 
the right to deal with particular things or persona. 
Second, its far more common acceptation — the 
territorial limits within which that authority is 
exercised. It is in the latter sense that the word 
is used in the treaty and the statute. 

Either of the expressions "jurisdiction" or " ter- 
ritory" in the treaty would extend to all places 
where the laws of the country have authority, and 

* " Snppoee the magiatrate's wBiranl defective in this reipect, 
it could be cured by a freah warmnt. We would not discharge 
on babcftB corpua for auch a, reaaou." — Blackburn, I., 5 Beit anil 
Sraitli, 6U8. See St Alliau's Raid, anU, p. fi3. 
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would therefore include offences committed on ship- 
board; since for the purposes of law, protection, 
and punishment, a ship ia part of the temtory to 
■which she belongs. Wheaton's Int. Law, 7th edi- 
tion, (Lawrence,) 208. Keg, v. Lopez. Dears and 
E,, 525. Marshall's Speech, 5 Wheaton, Sup. 
Court, U.S., App. L 

On the second and third points they were stopped. 

4. The act done was on its face piratical, and 
not belligerent. There was no proof that the pri- 
soners seized tlie ship for the Confederate govern- 
ment, oreven that they .belonged to the Confederate 
States. 

The second and third points all the judges held 
to he immaterial, and on the fourth they thought 
they were not entitled to say that there was no 
evidence of piracy upon which the magistrate 
might commit. At the same time they agreed that 
.the establishment of a belligerent character would 
.put an end to the charge. 

Upon the main question the court was divided. 
Crompton, Blackburn, and Shee, Js., held that 
the prisoners were either belligerents, and therefore 
not triable at all, or pirates jure gentium, and in 
that case being triable anywhere they eould not be 
delivered up under the treaty. "Jurisdiction" 
was held to mean " exclusive jurisdiction," and the 
word piracy, therefore, meant only "municipal 
piracy," which alone would be within that exclu- 
sive jurisdiction. Cockhurn, O.-J., dissented, hold- 
ing that the term "piracy," there being nothing to 
limit its operation, must be taken in its compre- 
hensive sense of piracy jure gentium. And as 
this crime was cognisable by the tribunals of all 
countries, the word "jurisdiction" could not be 
taken to mean " fesclnsive jurisdiction." " The 
language," said the Chief-Justice, " is most com- 
prehensive, and why then is it to be construed in 
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a liraiteil sense ? It is said, and with truth, that 
the primary and original miaehief which the stat^ 
utea of extradition meant to prevent, was that of 
persons committing crimes in one state, and escap- 
ing beyond the reach of the law of that state, and 
so enjoying impunity; and it is also contended 
that for that purpose alone were those statutes 
passed. That that was their primary and princi- 
pal object there can be no doubt, but that it was 
the only one I entertain great doubt ; for it is im- 
posaible not to see that the mischief which it is the 
object of all civilised states to prevent, ia not limited 
to such cases. An offence may be cognisable, 
triable, and justiciable in two places, e.g., a mur- 
der by a British subject in a foreign country. A 
British subject who commits a murder in the United 
States of America may be tried and punished here 
by our municipal law, which is made to extend to 
its citizens in every part of the world. But it 
would be highly inconvenient, except in certain 
exceptional cases, that he should be tried in this 
country for that crime, because criminals escape, 
not only by being beyond the reach of the law 
which they have offended, but in consequence of 
the difficulty, if not impossibility, of proof, unless 
the offender ia brought to justice where the offence 
has been committed. If, therefore, I find the lan- 
guage of a statute laige enough to comprehend 
both instances, it would be highly inexpedient to 
restrict it to one alone." 

Little notice was taken by the other judges of 
this point, and it haa not since arisen in practice, 
but it is clear that the case supposed by the Cliief- 
Justice is within the rule laid down by the other 
judges, and that the English government would 
be bound under that rule to refuse the extradition 

the murderer, and to insist that if tried at all 
should be tried here, by proceedings which 
1j2 
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r would be at once unfair to the prisoner, and 

I and difficult to the prosecutiou. 

^^^ In the following year a case arose, the 

^^L in which waa of equal importance with that just 
^^H cited, and established a very valuable principle. 
^^H The prisoner, Charles Windsor, bad been the 

^^H paying teller in the Mercantile Bank of New York, 
^^H and 83 such he had the custody of all the money 
^^H in tbe vaults of the bank. On the 28th October 
^^H 1864, he asked the teceiving teller to do duty for 
^^H him for the next few days, and Landed him the 
^^H " first tellei's proofs," where was the following 
^^M entry ; — " Vault, 207,098 doUara reserve." ^ He 
^^M never returned to the bank, and upon inspection 
^^M of the vault a large deficiency waa dieeoveted, 
^^B amounting in specie alone to upwards of 30,000 
^^ dollars. A warrant was then issued in New York 
for his apprehension upon the charge of " forgery " 
under the following section of the New York 
Forgery Act. 

" Every person who, with intent to defraud, 
shall make any false entry, or shaU falsely alter 
any entry made in any books of accounts kept by 
any monied corporation within this state, or in 
any book of accounts kept by any such corpora- 
tion or its officers, and delivered, or intended to 
be delivered, to any person dealing with such 
corporation, by which any pecuniary obligation, 
claim, or credit, shall be, or shall purport to be, 
discharged, diminished, increased, created, or in any 
manner affected, shall, upon conviction, be adjudged 
guilty of forgery in tbe third degi'ee."* 

Windsor was traced to England, and the Secre- 
tary of State having issued his warrant, he was 
arrested, and after examination before Sir Thomas 
Henry at Bow Street, was committed to prison to he 
detained until delivered up aceotdiug to the Act. 
Civil proceedings had also been instituted in 
• 2 Eer. SUla,, New York. S73, % 35. 
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country against the prisoner, and he was in 
tustody for the purposo of compelling him to put 
in bail, as well as upon the criminal chaise. A 
■writ of habeas corpus was granted by Mr Justice 
MeUor, and the validity of the return waa argued 

fore the Court of Queen's Bench.* 

Messrs M'Mahon and Edward Clarke, for the 
mer, contended that as the offence charged 
forgery only by the local law of the state of 
New York, it did not come within the extradition 
treaty, which apphed only to offences which were 
recognised under the designations employed in 
the treaty and the subsequent statute, as murder, 
piracy, forgery, &c, by tlie general law of both 
countries. 

Anderson's Case, 20, Upper Canada, Q. R Eep. 
124 ; Wheaton, Int. Law, 236 ; Ortolan, Regies 
Internationales, 327; 1 Phillimore, Int. Law, 413. 

Minor points were also raised upon the wording 
of the New York statute. 

Messrs Hardinge, Gifiard, Q.C., and Poland, 
contrA. 

1. The offence was forgery by the common law 
of England. This point, however, was abandoned. 

2. The constitution and government of the 
United States recognised the laws of the several 
States. And in Me Tivnanf it had been decided 
that the treaty applied to municipal or statutable 
offences. 

Cockbum, C.-J., held that the terms of the 
treaty and statute must be held to apply to offences 
which in the legislation of both countries have 
some common element. This act had not the 
essential character of forgery. It was not forgery 
by the law of England, nor by the general law of 
the United States. And where one or the other 



34 L J. M. C, 163. 
Bw Rep., S6. 
t S BfiBt kud Smith. I 
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countT}', party to an extradition treaty, and a 
fortiori, where a component part of one or the 
other country thinks proper to make an offence 
not within tfie general law of both coimtries, an 
oflence with a particular designation, that circnm- 
Btance did not of itself bring the offence within 
the statute. 

Blackburn and Shee, J3,j concurred, and the 
prisoner, so far as he was detained upon the 
criminal charge, was discharged. 

In November 1864, and March 1865, the French 
ambassador addressed communicatious to Earl 
EusseU. upon the subject of the failure of the 
I'rench demands for extradition, the surrender 
having been obtained in only one case during tlie 
twenty-two years that the Convention had been in 
operation. No action was taken upon the subject 
by the English Government, and, on the 4th 
December 1865, the ambassador gave the six 
months' notice of the termination of the Con- 
vention provided for in the 4th article. The 
reason given was twofold — (1) that the English 
government declined to surrender persons who 
had been convicted ; and (2) that the reqiurement 
of the production before a magistrate of prima 
facie evidence of the guilt of the person accused 
was an insuperable obstacle to the execution of 
the Convention in England, and differed from the 
general practice of the other European powers. 
On the 20th January 1866, Earl Cowley replied 
to this notification. 

" Her Majesty's government," he said, " re- 
gretted that the Convention had -produced ao little 
result; its effect with regard even to the demands 
made by England having been unsatisfactory. 
The system could not, however, be altered without 
Iiaving recourse to Parliament, and recent experi- 
ence had shown that there would be great diffl- 
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culty in obtainicg from Parliament any further 
modificntion in regard to the reciuircmenta of law 
and usage of Great Britain in dealing with persona 
accused of crime." 

The legislahire had made a concession in con- 
senting to allow copies of depositions to be re- 
ceived in lieu of parole evidence. And there did 
not appear to be any insnperable difficulty in the 
production of evidence of this nature before the 
English magistrate. This, with evidence of iden- 
tity, was all that was required for the commitment 
of a fugitive. 

Her Majesty's government, however, seeing 
how serious would be the evil of an abrogation of 
the Convention, were prepared to consider any 
suggestions as to the means of making it more 
effective. 

In a conversation with M, Drouyn de Lhuys, 
of about the same date, Earl Cowley made some 
remarks' on the subject of the surrender of 
condemned persons, " The concession," he said, 
" could not be made to France without a fresh Act 
of Parliament ; and indeed it would appear to be 
of very little use, unless it is intended by the Im- 
perial government to include among persons con- 
demned tliose condemned par contumaoe. Crimi- 
nals condemned after trial seldom find means of 
escaping the punishment awarded them, but con- 
demnation par contumace, or without trial in the 
presence of the accused, is at such variance with 
the whole legislation of Great Britain, that it 
would seem hopeless to expect the sanction of 
Parliament to such a measure.* On the other 
hand, it is to be observed that persons in this 
position might always be proceeded against in the 
category of accused pei-sons." 
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In the course of the correspondence which t 
sued, another objection was found to exist to the 
English practice. By the 6 and 7 Vict., c. 75, § 
2, it is provided that the copies of depositions 
produced shall be certified to be true copies bjr 
the person producing them, and the result of this 
was that some person, usually a police-ofBcer, had 
to inspect the French proceedings to see if the 
judge had made a true certificate. This was re- 
seated by the French judges as an indignity, and 
it was agreed that the objection might be removed 
by a short Act of Parliament, providing that the 
copies should he accepted in evidence if the sig- 
nature of the judge who signed them were authen- 
ticated by the seal of the French Minister of 
Justice. A bill was accordingly prepared, and 
passed by the legislature with slight opposition-f 
A clause, however, was introduced, limiting its 
operation to one year, to insure the fuU dis- 
cussion of the subject in the next session of 
Parliament. In a letter of the 21at May 1866, 
the French ambassador stated that it had been 
agreed that a new attempt should be made to put 
the treaty in execution, and that with this object 
a demand in extradition had lately been addressed 
to the English authorities. In the interest of this 
experiment, and without withdrawing its objec- 
tions to the Convention, the French government 
consented to a prolongation of the treaty for six 
months.* 

This proposal was accepted by the English go- 
vernment. 

The demand referred to was for the extradition 
of Victor Wideman, on a charge of fraudulent 
bankruptcy. He was arrested and duly eoni- 

Viot., c. 121, Appendii, p. 157. 
t CoircspondeDce retpeclins the Extradition Trcatj i 
Trance, July ISefi. 
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niitted; a rule for a writ of habeas corpus waa, 
however, obtained, and the motion to make it 
absolute was argued before the Queen'a Bench on 
the 12th June 1866. 

Messrs M'Mabon and Edward Clarke for the 
prisoner. 

The Convention was at an end, and with it the 
statute 6 and 7 Vict, c. 75- The Convention pro- 
vided that it should end at the expiration of six 
months after notice given by either party; and 
that notice having been given by France on the 
4th December 1865, the Convention was no longer 
in existence. No provision had been made for 
waiver of notice. 

2. No proof had been given before the magis- 
trate that the acts charged constituted fraudulent 
bankruptcy under tlie French law, or that the 
prisoner was a French subject, and amenable to 
that law. 

The Solicitor-General (Sir B. P. Collier) and Mr 
Hannen, contrd. 

1. The notice having been waived, the Conven- 
tion remained in force. 

2. There was prima facie evidence of acts of 
fraudulent bankruptcy. The court (Cockburn, 
C.-J., MeUor, and Blackburn, Js.) ]ield that the 
notice must be a continuing notice, and that as 
there coufd be no doubt of the nature of the acts 
charged, the strict proof that they constituted the 
crime of fraudulent bankruptcy by the French 
law was unnecessary.* 

An application upon simUar points was after- 
wards made to the Lord Cliancellor (Cranworth) 
with a like resultf 

It only remains to add, that on the 15th April 
1862 a treaty of extradition was concluded be- 

I* See Taylor on BTideaoe ; SI 1230, 1281, 1370,iuidpiM(, p. 30, 
t la Jnriflt, N. S., 636. 
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tween England aad Denmark.* This treaty ap- 
plies to persons convicted or accused of murder, 
(including the crimes of assassination, parricide, 
iofautieide, and poisoning,) or attempt to commit 
murder, or forgery, (comprising the counterfeiting 
of bank notes, or public Beeurities, or money,) or 
fraudulent bankruptcy. In the case of persona 
accused similar evidence must he produced to that 
required under other treaties, but in that of per- 
sona convicted the surrender is to be made upon 
production of a duly authenticated copy of con- 
viction, and proof to the satisfaction of the magis- 
trate of the identity of the person arrested. A 
convention upon this subject was made with 
Prussia in 1864,t hut it lias not been carried into 
effect by Act of Parliament. 

An impurtant caae, that of Charles Dubois, (otherwise 
Coppin,) has beea decided since these pages wera priated, 
A full report of it will be found in the Appendii, p. 1 66. 



CHAPTER VI. 

HISTOltV OF THE LAW IN FRANCE. 

TliE law of extradition in France differs in every 
respect from that of the countries already treated 
of. The question of the propriety of delivering 
up a demanded fugitive has never been discnased 
before a Erench tribunal That is held to be a 
purely political question with which courts of 
justice have no concern. On the other hand, tlie 
questions with which the French courts have dealt 
ha:ve never arisen in any proceedings in England 
or America. All the cases which are found in the 

• 35 & 26 VicL, c. 70. See Appendu, p, 151. 

t Appeadli, p. 1G2. 
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Frenob reports are those of criminals, ■who, having 
been delivered up to France, bave tried there to 
dispute the legality of their aunender, or have 
raised some objection to the manner of their triaL 

These cases are very simple, and rertuire no 
detailed analysis, hut they have considerable 
interest as illustrating another side of the law of 
extradition. A convenient starting-place for this 
part of the histoiy is found in a circular of the 
French Minister of Justice which was issued in 
1841, and may be termed the text-book of the 
French law upon the subject. 

The only question of any importance arising 
before this time seems to have been as to the right 
of the government to surrender a French subject. 
That this right was possessed by the kings of 
France until 1830 seems to he acknowledged, hut 
it was contended later, that it was a right which 
existed in the persons of the kings of France, and 
that in the absence of positive law, the chief of 
the government which issued from the revolution 
of that year did not inherit it. DaUoz, however, 
maintains that it existed by virtue of the circular 
of the 25th October 1811, which recognised the 
right of the government to grant the extradition 
of a Frenchman, and regulated its exercise.* The 
question, however, is now of no impoitance, as by 
the year 1841 it had been thoroughly established 
that no French subject could be given up. 

It is stated by several Fren,ch authors, that in 
18.31 the French government declared that for the 
future it would neither grant nor demand extra- 
dition, and notified to the Swiss Confederation its 
renunciation of the then existing treaties, but the 
fact tliat fresh treaties were made in 1834 and 
1838 makes this statement appear improbable ; it 
is discredited by Fcelix j-f- and the silence of the 
French minister upon the matter, when he is men- 

• DaUoz, Diet. Ola. Snppl, 22B, + Ftelix, 2, 32S. 
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tioning treaties which had been in existence long 
before 1831, seems conclusive as to the incorrect- 
ness of the statement 

In the circular of 1841 the French Minister of 
Justice mentioned that France had four treaties 
■with foreign powers : — with Spain, (29th Septemher 
1765,) Switzerland, {18th July 1828,) Belgium, 
(29th November 1834,) and Sardinia, (23d May 
1838.) He added, that even in the absence of 
treaties she could obtain the estradition of crimi- 
nals from other countries except from Great Britain 
and the United States. He then, after stating the 
principles of justice and expediency on which the 
practice of extradition was founded, mentioned 
two important limitations. It should never, he 
said, be claimed or granted for trifling offences, 
ITiey were not sufficiently injurious to the wel- 
fare of the state, and he added, " II faut uue raison 
pnissante pour faire rechercher sur la terre ^tran- 
gfere I'homme qui s'est piini par I'eloignement 
volontaire de sa patrie." 

The other exception regarded political offences. 

" Les crimes pobtiqaea s'accomplissent dans des 
circonstances si difficiles & apprecier, ils noissent 
de passions si ardentes, qui souvent sont lenr 
excuse, que la France maintient le principe que 
I'extradition ne doit pas avoir lieu pour fait poli- 
tique. C'est une regie qu'elle met son honneur 
a soutenir. EUe a toujoura refuse, depuis 1830, 
de pareilles extraditions; elle n'en demandera 
jamais." 

Of the remainder of the circular, which deals 
with the rules to be observed in all cases of extra- 
dition, the following is a summary :* — 

1. Extradition does not apply to persons who 
have taken refuge in their own country; conae- 
D DuUor., Juriep. Q^n, (1S41,) 
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Eently France can only demand the extradition of 
a Frenchman, or of a foreigner who has taken refuge 
in a, country other than that to which he belongs. 

2. Extradition can only he adndtted with n^ai'd 
to a person accused of an act punishable with 
severe and d^ading panishment, (peine afflictive 
ou infamante) that la to say, of a crime other than 
a political crime, and not of a misdemeanour, 
(deiit.) It follows that if the extradition has been 
obtained of a person accused at once of a crime 
and a misdemeanour, he ought not to be put upon 
his trial for the misdemeanour. 

So in the case of the surrender of a person 
accused of an ordinary crime, and a political 
crime, he should only be tried for tlie former, and 
if acquitted, or after the expiration of his pun- 
ishment, he must leave I'rance within a time fixed 
by the government. 

3. The order of extradition states the act upon 
which it is founded, and that act alone_ should be 
investigated. 

Whence it follows, that if, during the trial of 
the crime for which extradition has been granted, 
proofs are discovered of another crime, a new 
demand in extradition must be made. 

4. The government alone is competent to decide 
the scope of an order of extradition, and to inter- 
pret its terms ; the courts must suspend proceed- 
ings until that decision is given. 

5. The government alone is entitled to make a 
demand of extradition upon a foreign power; the 
proaureurs g^nerauji can only correspond with the 
magistrates of neighbouring and friendly states in 
order to obtain information. 

6. The Procureur- General should forward to 
the department of the ministry of justice, with 
an explanatory letter, the demand of extradi- 
tion, accompanied by a warrant of arrest, or by a 
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decree of the chamhre des mises en accusation, or 
by a decree of condemnation, either after jury 
trial or par contumace, according to the state of 
the proceedings. 

The Belgian and Spanish governments are in 
the habit of only granting extradition upon the 
production of the decree of the ckambre des mises 
en accusation. 

7. If, pending the demand of extradition, the 
act which has prompted it liaa lost the character 
of a crime, and become a misdemeanour, or if the 
accusation has been annulled, (a'il est interveuu 
Tin arrgt de non lieu,) the minister should be in- 
formed without delay, that the demand may he 
withdrawn, or the accused set at liberty and con- 
ducted to the frontier. 

8. "When the accused is delivered up, he is at 
firat in the charge of the administrative authority, 
then received by the Procureur-G^ndral, who takes 
measures for sending him to the place where the 
accusation should be prosecuted, 

9. The government has the exclusive right of 
deciding upon demands of extradition made by 
foreign govemmeuta, although the magistrates of 
these countries sometimes forward warrants, ordera 
of arrest, or records of conviction, directly to the 
magistrates of the French tribunals ; these docu- 
inenta should immediately be transmitted to the 
department of the ministiy of justice. 

10. In France the execution of a royal decree 
of extradition is intrusted to the administrative 
authority. 

11. If the foreigner whose extradition has been 
granted is at the time under accusation, or under- 
going a sentence, the execution of the order of 
extradition must be postponed until the decision 
upon the charge or the expiration of the sentence. 
Nevertheless, the extradition cannot be hindered 
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by anyiliing but the requirements of public jus- 
tice, as, for instance, if the foreigner were detained 
for debt. 

Abrogation of the circulars upon extradition of 
6th October 1810, 12th June 181G, and 31st 
July 1821. 

The rule that a prisoner surrendered upon a 
chaige of crime, but accused also of misdemeanour, 
shoiUd only be tried for the crime, had been acted 
upon in the case of Dennenon, who was given up 
by Geneva in 1840 on a charge of fraudiilent 
bankruptcy. The renvoi of the ckambre des mises 
en. . accusation ordered that, if acquitted on this 
chaise, he should be tried for simple bankruptcy 
and breach of trust. He was so acquitted, and 
the minister of justice held himself bound to 
redeliver him to Geneva. That state refused to 
receive him ; but the question whether this ope- 
rated as a new extradition, or whether he ought 
to be hberated at the Trench frontier, was held to 
be purely a political matter.* 

The rule was also recognised in the case of 
Sauve, a deserter from the French army, accused 
of theft. He was deUvered up by Switzerland on 
the express condition that he should not be tried 
as a deserter, but only for the theft for which he 
had been condemned par contumace. It was held 
in this case, that the judges empowered accordii^ 
to the information, to judge of the misdemeanour 
as well as the crime, ought to declare themselves 
without jurisdiction over the former. Sauve was 
tried and condemned as a deserter; but this judg- 
ment was overruled by the Conseil de Eevision 
de Paris, and he was sent back to be allowed to 
puige his contumacy, and to be tried for the thefts 
ehatged against him."f" 
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Other cases, however, show that the piinciple ' 
must be taken with some modifications. 

In the case of Wolf Cromback in 1845, the pri- | 
soner was delivered up by Switzerland for " faux I 
en ecriture de commerce," The order of extra- 
dition was general, but this was the only descrip- 
tion of forgery specified in the treaty under which 
he was claimed. On hia trial the writings proved 
not to be of a commercial character, and he was 
convicted of " faux en ecriture priv^e." He there- 
upon prayed the court that he might be sent back 
to Switzerland, quoting Dermenon'a case; but this 
point was overruled, and he was sentenced to five 
years of "reclusion," and to " I'exposition." He 
appealed to the Com de Cassation, which, after 
deliberation in Chambre de Conseil, decided, that 
as the treaty provided for the delivery up, not 
only of those declared guilty, but of those pursued 
as such, in virtue of warrants certified by the pro- 
per legal authority, the legality of the extradition 
and of its consequences must be tested, not by 
reference to the gravity and legal character of the 
crime as described in the sentence of condemna- 
tion, but ^-ith regard to the original charge against 
I him upon which he was pursued. The appeal was 
therefore rejected.* 
In the same year the Abbe Grandvaux, charged 
with " faux en feriture privee et d'enlevement de 
mineure," was given up by Tuscany, with an ex- 
press stipulation that he should not be tried for 
the latter offence. The chambre des misea en 
accusation, however, finding there were no suffi- 
cient grounds for the heavier charge, remanded 
him, and instructed the Cour d'Assises to try him 
for the smaller oflence. On appeal against this 
airit, the Cour de Cassation held that the crimi- 
nal courts must proceed without regard to the 
* Dalloi, Jariflp. G5n., flSiS,) i. 111. 
I J 
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conditions of extradition. That was a matter for 
the consideration of the government, which might 
prevent the execution of the sentence, and re- 
deliver the criminal* 

In a much more recent case, that of Pascal, sur- 
rendered by Spain in 1858, the Cour de Cassation 
held that U the appellant, whose extradition had 
been granted upon a charge of rape, and of an in- 
decent assault, with violence, bad only been con- 
victed of an indecent assault, without violence, 
upon a child of leas than eleven years, it was clear 
that it was the same act differently described, and 
therefore there was no ground for a reference to 
the limitations in the order of extraditiDn.-t" 

It has been decided that the conditions in a 
grant of extradition are stipulations in favour of 
the accused, which be may waive if he thints it 
advisable. But if, being accused of fraudulent 
bankruptcy and simple bankruptcy, and given up 
for the former, he allows himself to be tried for 
fraudulent bankruptcy only, without renouncing 
the benefit of the terms of the order of extradition, 
he cannot afterwards complain that the question of 
simple bankruptcy was not left to the jury.J 

The other Prench decisions refer chiefly to the 
incompetence of the tribunals to consider the 
legality of the surrender which has been made. 
The doctrine was fuUy laid down in the case -of 
Bui^erey in 1841. He was given up by the Re- 
public of Berne on a charge which did not come 
within the treaty. He appealed against Ma con- 
viction, but the Cour de Cassation held that the 
two countries might have extended or modified the 

Invention by subsequent agreements, according to 
! requirements and obligations of the friendly 



• Dalioz, Jnriap. 0(0., (18«,) I 4 
t /6W.. (1863.) V. 176. 

* Le Sieor Pascal, ibid., (1847,) 1. 
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relations which subsisted between them ; that thff ( 
Prench tribunals were not called upon to inquire 1 
into the reasons which had determined the Be- 7 
public of Berne, the sole guardian of its own ini 
dependence and dignity, to grant the extradition ; , 
and that whether it had been demanded^ or spon- ] 
taneously accorded, the prisoner had been legally I 
remitted to the jurisdiction of the law by which hi ( 
crime waa punishable,* 

The Coui d' Assises of the Seine also decided in 
1846, (December 13,) that, as the right of extra- 
dition was inherent in every government, and 
treaties only regulated this pre-existent right, it 
was not giving a retrospective operation to a treaty 
to try a fugitive surrendered under it for an offence 
committed before the treaty was concluded,t At 
the present time France has no less than fifty- 
three treaties of extradition with diflerent powers. 



CHAPTEE Vir. 



S OF PRACTICE IN THE DIFFERENT COUNTHIES. 

It may he useful to gather up in a short chapter 
the various rules mentioned in the foregoing pages, 
with regard to the practical proceedmgs on de- 
mands made upon each of the countries whose 
law upon this subject has been considered. De- 
mands by Great Britain upon France are always 

■ DallDZ, Juriep. O^n., (IBil,) i. 440. And see the cases of 
L'AbW Laug^ Dalloz, J. G., (1848,)!. 223; Baaanesi, iiid., 405 : 
Crnvoillfi, Dalloi, J. G., (I847,)i. 84; VJrBmaitre, J. G., (I85I.) 
ir. 248; Dareiu, J. G., (1853,) T. 215; ChardoB, J, 0., (18BE,) 
i. 248. 

t DftTia, Ddloi, J. O, (1847,) iv, 249. 
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made by the ambassador in Paris in tte name of 
the English government directly upon the French 
government, and are supported by a warrant of 
arrest issued by a magistrate in England, and 
copies of the depositions upon which it was 
founded. These last, however, are not necessary, 
the French authorities being contented to deliver 
up the fugitive upon the production of the warrant 
of arrest only. The papera are always taken to 
France by a police-officer able to speak to the 
identity of the accused. Upon this, the demand 
ia (ionsidered by the French government, and if it 
be granted, the fugitive is arrested and given up 
without any investigation by a French couit. The 
matter is purely one of state, with which no legal 
tribim^ is competent to deal.* 

In the case of criminals surrendered to France, 
an arrit de renvoi is issued by the chantbre des 
Tnises en. accusation, directing the court within 
whose jurisdiction the offence was committed to 
bring the prisoner to trial. If this arret directs a 
trial upon a chai;ge other than that for which he 
was surrendered, it is in the discretion of the 
government to interfere and prevent the trial. 
Or the prisoner himself may appeal to the Cour 
de Cassation against the arrit. The cases show, 
however, that the court will not upon this ground 
annul it.+ If this appeal be not made, the trial 
takes place upon the charge named in the arret de 
renvoi, and no objection raised by the prisoner dur- 
ing its continuance, as to the legality of the sur- 
render, is a reason for the postponement of judg- 
ment, upon the facts which have been submitted 
to the jury. This judgment can only be suspended 
by the appeal just mentioned against the arret de 
renvoi. After trial and sentence an appeal liea to 
the Cour de Cassation. 



m 



A TREATISE UPOS 



I£ the prisoner be acquitted, or at the end of Ii 
sentence, he is conducted to the frantier and thei 
set at liberty. 

A demand in extradition upon England must I 
made upon one of the principal secretaries of si 
the chief secretary of the Lord-Lieutenant of Ire' 
or the governor of any foreign colony or posse 
of her Majesty by the ambassador or other diplo 
matic agent of the foreign government. In t' 
Act 25 and 26 Vict, c. 70, which gives effect to ti 
treaty with Denmark,* it is provided by the thi 
flection, that where the fugitive has fled from a ' 
colony or possession of the King of Denmark to a 
colony or possession of her Majesty, the demand 
may be made by the governor of the former upon 
the governor of the latter, and may be either granted 
at once or referred to the home govei'nment. This 
provision of the treaty is reciprocal. 

The demand need not be accompanied by any 
copies of depositions, or even of a warrant of arrest 
issued in the foreign country, but it is usual for the 
Secretary of State to require some pnma/a.cie evi- 
dence of guilt to be laid before him. If, on con- 
sideration, he thinks the surrender should be 
granted, he issues his warrant, signifying that this 
requisition has been made, and requiring all ma- 
gistrates to govern themselves accordingly, and to 
aid in apprehending the fugitive and committing 
him to prison to be delivered up pursuant to the 
treaty. This warrant is then taken before a magis- 
trate, who, on the production of the foreign warrant 
of arrest, and also of some evidence that the accused 
has committed an offence within the treaty, issues 
his warrant of arrest. A form for this warrant is 
given in a schedule to 8 and 9 Vict., c. 120,t and 
although the Act applies in terms only to police 
magisljrates of the metropolis, the forms given in 

• Seo Appendix, p. 151. + See Appendix, d. 12B. 
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the schedule may be used by any magistrate * By 
this Act, the warrant of a metropolitan police magis- 
trate may be executed in any part of Englimd. 
The priaoner beiog apprehended and brought before 
the magistrate, three things are necessary : — 1. The 
identity of the prisoner must be proved. 2. Such 
evidence of criminality must be given, as accord- 
ing to the laws of the place where he has been 
found would justify his apprehension and commit- 
ment for trial if the crime or offence had been 
there committed. Souie evidence upon this point 
is necessary in the first instance, but the magistrate 
has the usual powers of remand if it be not suf- 
ficient for commitment. 3. The magistrate must 
be satisfied either upon the facts of the case, or 
by the evidence of a foreign lawyer, that the offence 
charged comea within the definition of the crime 
contained in the treaty. This evidence must be 
taken in the prisoner's presence in the usual way. 
The evidence of criminality, however, may consist 
either wholly or in part of copies of depositions 
taken by a judge or competent magistrate in the 
country claiming the fugitive. These copies, as well 
as the foreign warrant of arrest, must, until the pre- 
sent year, (1866,) have been attested by the evi- 
dence of a person who had compared them with the 
originals.and could prove the signature of the judge, 
By the recent Act, (29 and 30 Vict., c. 121)t it is 
provided, that these documents shall be received, 
if the warrant of arrest purports to be signed by a 
judge or other competent magistrate of the country 
in which the same shall have been issued, and ]f 
the copies of depositions purport to be certified 
under the hand of such judge or magistrate to be 
true copies of the original depositions, and if the 

• Coekborn, C. J„ in Timan's case, B Beet ft Smith, 673. 
f Siie Appendix, p. 157, and see note on the case of Charlca 
" ' is (otherwise Coppin,) Appeoiiii, p. J(i6. 
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signature of the judge or magistrate, in each cas^^ 
shall be authenticated in the manner usuaj in the 
respective states or countries by the proper officer 
of the department of the minister of justice, and 
sealed with the official seal of such minister; and 
that all courts of justice and magistrates in her 
Majesty's dominions shaE take judicial notice of 
such official seal, and shall admit the documents 
so authenticated by it to be received in evidence 
without further proof. The magistrate, upon this 
examination, either discharges the prisoner or com- 
mits him to gaol until he shall be delivered up 
pursuant to the treaty, and, in the latter case, cer- 
tifies the fact to the Secretary of State, who im- 
mediately orders that the prisoner shaU be sur- 
rendered to the pei'son autiiorised by the foreign 
slate to receive him. If be escapes, he may be re- 
taken in the same manner as any person accused 
of a crime in that part of her Majesty's dominions. 
If not delivered up within two months, he may be 
discharged by order of any of her Majesty's judges. 
Notice of intention to apply for this order must 
be given to the Secretary of State, and the prisoner 
may be remanded into custody if reasonable cause 
be shown for the delay. 

The practice in the United States and in Canada 
is similar to that of England, except that no pre- 
vious authorisation from the executive is necessary 
for the apprehension of a fugitive in the first in- 
stance. The application may be made directly to 
a magistrate by any person. It must be supported 
by evidence similar to that rec[uired in England, 
and the magistrate's certificate to the Governor- 
General in Canada, or the Secretary of State in 
the United States, must be accompanied by copies 
of the depositions taken before him. 

By neither of the three countries will condemned 
crinimals be given up upon production of a record 
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of conviction, whether they have been condemned 
after trial by jury, or en contumace. But it has 
been suggested that the latter class might he sur- 
rendered as accused persona, the fact of the con- 
viction being wholly omitted from the demand 
and the evidence.* By the Enghsh treaty with 
Denmark, special provision ia made as to con- 
victed persons, who are to be surrendered on 
production of an authenticated copy of the con- 
viction. 

The only important question which has arisen 
upon the niles of practice in England, the United 
States, and Canada, relates to the evidence upon 
which the magistrate is to commit It is necessary 
that the evidence shall be such as would justify a 
commitment for trial if the crime had been com- 
mitted in the country upon which the demand is 
made. Upon tliia a question has been much dis- 
cussed as to the duty of the magistrate to receive 
evidence for the prisoner. 

In the minutes of a conference upon the subject 
of an amendment of the existing treaty, held at 
Paris on February 8, 1866, the following paragraph 
occurs : — 

" The question was then considered, how far the 
impression apparently entertained in France, that 
in a case of extradition the English magistratt! 
actually tried the prisoner was well founded ; and 
it appeared that the impression was unfounded. 
The prisoner brought before a magistrate on an 
extradition warrant would be entitled, indeed, to 
deny his identity with the person named in the 
warrant, and would further be entitled to have 
read in his presence the depositions on which lie 
was chained; but he would not be permitted to 
controvert the truth of the depositions, or to 
of CharlfiH Dubois, (otIierwiBB Coppin,) Appendix, 
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produce before the magistrate exculpatory i 
deuce." * 

On tlie other Land, it was said in debate in 
Houae of Commons by the Attorney-General, i 
Hugh Cairna,) that as to an accused person bei 
precluded from entering into any other defem 
than a denial of hia identity, he differed entireli 
from that view, for he apprehended that it woolm 
be quite open to him to produce any evidence " 
Ilia power to controvert the allegations made 
the depositions.f Neither of these conflicting pi 
positions is exactly correct It must be remem- 
bered that the magistrate investigating a case of 
demanded extradition, is not quite in the same 
position as if he were deciding on a charge of 
crime committed within his own jurisdiction, 
the latter case he has full discretion. He 
and often does, discharge a prisoner because^ 
although there is prima facie evidence of guilt, 
the circumstances are so obscure, the intent so 
doubtful, the testimony so confiicting, that he 
^^^ thinks a jury would not be likely to convict. But 
^^^L in a case of extradition he cannot consider these 
^^^1 matters. If he find sufficient evidence of guilt to 
^^^f justify a commitment, the question of the proba- 
^^^ bility of a conviction is not one for his considera- 
tion. But it naturally follows from this that hsj 
should be strict in requiring proof of the crimiAJ 
^^^ nality of the acts which are charged. In an 
^^K ordinary case he can commit the prisoner upon 
^^^1 bail, and leave difficult questions of law to be 
^^H dealt with by the court above. But in an extra- 
^^^1 dition case he is to ascertain, not the commission 
^^^1 of certain acts upon whose character another and 
^^H higher tribunal may decide, hut that there is suffi- 

I 






* Correspondence rEspecting the Extradition Treat; with I 
anoe, Jiilj 1866, p, 18. " 

-I- Speech in the House of Comraoufl, 3d AoguBt 1366 
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fiient evidence that the crime specified in a foreign 
warrant has by the prisoner been committed. 

The words of tlie statutes are peculiar. " Such 
evidence as, according to the laws of that part of 
her iVIajesty's dominions, would justify the appre- 
hension and committal for trial of the person so 
accused, if the crime of which he or she shall be 
80 accused had been there committed." 

The question was raised in Anderson's case 
whether the praviso, " according to the laws of that 
part of her Majesty's dominions," applied only to 
the nature and amount of evidence required, or 
extended to the nature of the crime,* and tliis haa 
been much discussed in other cases noticed in the 
foregoing pages. To those cases the reader is re- 
ferred for illustrations. It will suffice here to note 
the principles which apply to this subject. 

It is clear, in the first place, that the proviso 
does relate to tlie nature and amount of evidence 

• In Anderson's case thii quDsliOQ did not neceaaorilj ariec. 
The crime cliarged agninsl him upon tbe ia-ats stated vis 
murder by the law of England, as well as by that of the United 
States. The question, whether the circumatanoes shoved suffi- 
cient proToeaticD to reduce it to nmoslaughttir, naa one far the 
jury, and one with which the Canadian conrta had nothing to 
do. Nor had these courts any right to inquire into tbe jaatlce 
or policy of the legislative enactment uuder which the arrest 
was attempted to be made. That was a matter for tbe con- 
sideration of the foreign country, and could not, however it was 
resolved, aifect the nature of the crime. An illuatratioa may 
be given in the Engtish Act, 11 and 15 Viet., cap. 19, by which 
if three poachera are out together at night armed, any person 
IE authorised to apprehend them. It is very proliable that 
American judges would disapprove of that Act, as part of wlutt 
they might consider an iniquitous system of game laws; but 
80 long as it remains upon the Englisb Statute-book, a poacher 
Idlling a person so attempting to apprehend bim would unques- 
tionably be guilty of murder, and iLngland vtould hare an in- 
disputable right to claim him under the treaty. So far aa this 
question was decided in the case of Anderson, it was decided 
rightly. This was in the decision of the Queen's Bench (Canada) 
in favour of the surrender Anle.p.SS. Seealao Reg. u. Saltier, 
1 Dean and BeU, C. C, G2S. 
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required. Thus, although by the English statute ' 
depositions may be received in lieu of oral testi- i 
mony, the general English rules of evidence must , 
be observed. Thus no hearsay evidence, no state- i 
mentB of the prisoner after threats or promises I 
held out to him, could be received. Supposing ' 
Buf&cient unexceptionable evidence to be produced 
as to the facts, it cannot be the duty of the magia- t 
trate to receive evidence in contradiction on the I 
part of the prisoner. However strong the contra- 
diction might be, there would be a conflict of evi- ' 
dence on a matter of fact sufficient to go to a jury, 
and in that case the magistrate has no option but 
to commit. 

This rule appears to govern the case of a denial 
of identity. That is a question of fact which could 
properly be submitted to a jury, and which is only 
decided by a magistrate in ordinary eases in the 
exercise of a discretion which ho does not possess 
in matters of extradition. The American rules of , 
practice are the same as those of England, and in 
Franz Muller's case the commissioner at New 
York refused to receive evidence of the aii&i which 
was afterwards unsuccessfully attempted in Eng- 
land,* nor can there be any doubt of the propriety 
of his decision. 

But the prosecution must produce sufficient evi- 
dence of criminality ; that is, they must not only^ 
prove the commission of the acta described in the 
depositions, but also that they come within the de- 
finition of one of the crimes named in the Act un- 
der which proceedings are taken. If the crime has 
the same general definition in both countries, it ia 
sufficient that the magistrate be satisfied upon the 
facts laid before him that tbe acts charged have 
the essential quality of that crime.-f If, however, J 
there be a difference in the meaning given to the ] 
* See ante, p. 16. + Widemaa'a cade. — See ante, p, 66. 
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inn in the different countries, he must have the 
iVidenee of an expert in the foreign law that thu 
acta charged would constitute the crime chained in 
the original warrant, and must be further satisfied, 
in the absence of express provision, of their hav- 
ing the essential ingredient of the crime so far as 
"■ ia common to the law of both countries* It 
eq^nally well established that if on examination 

.6 magistrate finds that the acts are not disputed, 
tut that a j ustification ia established, antecedent to, 
and independent of, the acts themselves, he must 
dischai^e the prisoner. This is seen in the vari- 
ous cases previously cited where murder or robbery 
has been charged on account of acts committed as 
belligerents.t If the belligerent character, or any 
similar justification (such, for instance, in a case 
of foigeiy, as the authority to sign) be established, 
the magistrate cannot commit the prisoner. In 
the case of the Roanoke at Bermuda, the prisoners 
were charged with piracy, They produced a com- 

" ision from Jefferson Davis, the President of the 

infederate States, and were immediately released; 

;d upon complaint by the government of the 
Korthem States the English government upheld 
the decision of the magistrate. 

There can be no doubt that the m^iatrate is 
bound to afford the prisoner a reasonable oppor- 
tonity of producing this class of evidence. But it 
■will be observed that this rule applies only to 
evidence as to the quality of the act charged ; re- 
moving it altogether from the class of crimes, by 
the operation of a rule of law, by showing that it had 
an antecedent justification. It ia otherwise when 
it is desired by evidence as to the acts themselves 
to show a justification arising out of the circum- 
stances, or to reduce the amount of guilt which is 
involved. 

Windeor'a cbw, ante, p, 82, t See ante, pp. 60, 61, 7/ . 
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Tliia question will arise most frequently upon 
charges of murder. In this case it ia necessary to 
have prima facie evidence of a wilful killing. It 
may be that an antecedent justification may be 
shown of the class just noticed, and then the pri- 
soner would he entitled to hia release. But if not, 
iite question upon the facts of the case whether 
the act charged is really murder, manslaughter, 
or homicide justified by the circumstances of the 
case, depends upon evidence of fact which is proper 
for the consideration of a jury, and upon which, 
therefore, the magistrate is not entitled to decide. 
If the prisoner be charged upon the foreign warrant 
with murder, and the evidence for the prosecution 
shows a prima fade case of wilful killing, it la not 
for the magistrate to decide how far provocation, 
terror, or accident affected the guilt of the act. 

At the same time, it would only be reasonable, 
considering that the deportation to another coun- 
try for tri^ ia in itself a severe penalty, that the 
magistrate should allow anything to appear upon 
the depositions which the prisoner's advisers might 
believe would be useful to him in an appeal to a 
Itigher court against the commitment. 



on ^1 



CHAITEE Vin. 

CONCLUSION, 

Tt has, the author hopes, been sufficiently estab- 
lished in the foregoing p^ea that the extradition 
of criminals is an international duty. It may not 
be scientifically described as a duty of perfect 
obligation, but it is certainly a duty of political 
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morality. And in countries like England, where 
it can only be performed in accordance witli 
legislative provisions, it becomaa the duty of the 
legislature to afford the means of its fulfilment. 
To refuse to do this in obedience to some fancied 
requirement of national independence and dignity 
is to pervert a valuable principle into a means of 
mischief to the whole world. But at the same 
time every possible precaution shoiild be taken 
that the privilege thus accorded to foreign nations 
shall not be improperly used. These precautions 
are easily devised. It is not desirable that any 
interference should be permitted with the rule 
which has been laid down by England in every 
treaty of extradition but one, to which she has 
been a party, that a fugitive accused of crime 
should only be surrendered upon the production 
before a magistrate of such evidence as accortUng 
to the English law would justify his commitment 
if the crime with which he is chained had been 
committed, here. But without any interference 
with this, at present, essential rule, the surrender 
of criminals might be made much more easy. The 
Convention of 1852, excellent as in many respects 
it was, tried to effect the desired object by changes 
at the wrong stage of the procedure. It is not the 
difficulty of producing before a magistrate docu- 
mentary evidence of guilt strictly authenticated 
tliat is the chief reason of the ineflicacy of the 
existing laws. That was a difficulty of practice 
which never need have had anyaerioua effect, and 
which has been safely removed by the recent Act. 
The principal cause of the practical failure of the 
treaties is felt at an earlier stage of the proceed- 
ings. At present, a demand has to be made upon 
the English government, and documentary evi- 
dence submitted to the Secretary of State. His 
■rant being issued, an apphcation has then to 
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be made to a macpstrate, and he, after haviug 
some evidence put before him, in his turn issues a 
■warrant of arrest Now, the criminal in ahnost 
every case has friends at the place from ■which he 
has fled who are able to discover that a demand is 
heing made for his surrender. Or at any rate, he 
is very often able to find out that this application 
is being made in England, and he can evade the 
pursuit by further flight. This objection applies 
to the French practice as -well as to ours, although 
in a somewhat less degree. The taMng of the de- 
positions in England, and the formal demand 
upon the French government, are means of warn- 
ing the fugitive, and the French decision as to 
granting the surrender is so long delayed that the 
warning often proves efifectuaL Between 1852 
and 1865 nine demands of extradition were made 
under the French Convention by the British go- 
vemmentv Of these one was withdrawn, two 
were refused because the offencel charged did not 
come within the treaty, and one because the 
criminal was a. French subject. In one case of 
the remaining five no answer was given to the 
demand; in the other four the surrender was 
granted, but that after so long an interval, that 
only in a single case was the fugitive arrested.* 

The obvious remedy for this would be to give 
to any magistrate the power of issuing a warrant 
of arrest upon complaint made before him by 
some responsible peraon, without any previous 
authorisation from the Secretary of State. This is 
the law in Canada, and has there been found to 
produce no ill resnlt.f 

No doubt the actual surrender shotdd only be 

* See Appendix, p. 150. 

t The Lamirande raae (see Appendix, p. 153) does not tonch 
this questien. A Himilar case laight at anj time occur under 
the Engliali luw. 
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in demand made by the responsible minister 
one country, and granted by the responsible 
minister of the other. Bat this demand and ac- 
cordance might just as well he made after the 
evidence had been heard by the magistrate as be- 
fore, and by this course the law would be rendered 
more eSective, while the accused person would 
have the same safeguard as now in the necessity 
of sufficient evidence of his guilt betog produced 
to the magistrate^ and in his power of testing the 
validity of the commitment by application for a 
writ of habeas corpus. Indeed, the delay which 
would take place through the necessity of the 
Secretary of State's investigation of the case after 
instead of before the hearing by a magistrate, 
would be an additional safeguard to the pri- 
soner, in affording more time for the decision by 
a higher court of any questions which might 
arise. 

The fact that by law no such opportunity is 
afforded at present, is a serious objection to the 
existing practice. In the case of an ordinary 
prisoner, an examination of the copies of the de- 
positions against him, and of his commitment there- 
" tpon, can at any time be obtained. But a fugitive 
once surrendered has no future opportunity of test- 
ing the legality of the proceedings by which he has 
been deprived of liberty. In two cases, those of 
Anderson and Jacques Besset,* important questions 
have arisen upon the form of the magistrate's war- 
rant of commitment. But as the law at present 
iBtands, the judges will not consider an application 
for a writ of habeas corpus unless the final com- 
mittal has taken place,t and when that is done, the 

* See Anderaon'a cane, on^e, p. EB ; Beaaefa case, ante, p. 71. 
+ In Tivnan'a enec it waa eipresaly said that Ihe aonrae then 
taken Tos not to be mitdc a ptcccdonL See ante, p, 78, n. 
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prtBoner may he delivered up williin an Lour. Ih 
is only by the favoor of the Home Secretary that 
lie has any cip|Kirtunity of applying for the wi" 
by which alone the conunittal can be tested. Evf 
if he obtains this indulgence, he makes the appl 
cation under dtsadvantageous circumstances, as fa 
is not allowed a. copy of the depositions whichjl 
have been taken against him. All these objectio 
woold be in great measure removed by an altera- 
tion of the practice such as is here suggested. 
With r^ard to political offences there is no greater 
diiSculty. It should be provided, that no sur- 
render sboidd be granted except on the declaration 
of the minister of the foreign power that the ft^- 
tive is wanted for trial for the offence charged in 
the depositions used against him and no other. 
If treaties are made, there are abundant models for 
a clause which would protect political ofTenders 
from rendition. The clause lately proposed in the 
House of Commons was probably hastily drawn 
up, and was obviously faulty. It provided : — 

" Nothing in this Act, or in any previous Acts 
relating to treaties of extradition, shall be con- 
strued to authorise the extradition of any person 
in whose case there shall be reasonable grounds 
for believing that his offence, if any, had for its 
motive or purpose the promotion or prevention of 
any political object ; nor to authorise the extradi- 
tion of any person the requisition for the delivery 
of whom shall not contain an undertaking on the 
part of the sovereign or government making such 
requisition that such person shall not be proceeded 
against, or pimiahed on account of, any offence 
which he shall have committed before he shall bf 
delivered up other than the offence specified in 
the requisition." 

This assumed that a political crime could be 
correctly defined as a crime committed from poli- 
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motives. As was pointed out in the debate, 
le murder of President Lincoln, and the shooting 
if a policeman in Ireland by Feuiau assassins, 
'ere both crimes committed for political reasons ; 
Lt no one would pretend that they were any the 
murders; and murders, the perpetrators of 
'hich it would be a disgrace to any nation to 
■bonr. If Booth had escaped to England, there 
'ould have been little debate as to the propriety 
of giving him up to he tried for murder. 

The killing of a man in civil war, the seizure of 
property by the leaders of an armed rebellion, are 
examples of true political crimes. So far as rules 
upon the subject can be laid down, the provision 
of the Convention of 1 852, and the clauses inserted 
in treaties made by France witli other foreign 
nations, afford good models for imitation,* But 
the line is a narrow one, and it would be well to 
leave to the Secretary of State a discretion which 
he would exercise in responsibility to Parliament. 
~ existence of slavery in some countries causes 
ither difficulty which might be got over either 
a provision similar to that in the treaty between 
10 United States and Mexico, which stipulated 
that no slave should be surrendered, or which 
would be far better, by limiting the rendition of 
slaves to cases of the most ati-ocious crimes. 

These are really the only points of difficulty, 
and it is not too much to hope that in the course 
of the discussion soon to take place, a scheme may 
be devised which, while affording every proper 
safeguard to the fugitiv^ may at the same time 
remove from England the reproach of being one 
of the least ready of all the nations of the world 
to peribnn her duty in this matter as a member of 
the family of civilised communities. 
* Appendix, p. 177. 
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CoSVESnON BETWEEN GREiT BhITATN AHD FRiNCE, 1 

THE Mdtoal SnnRRNDER, in cesiadj Cabes, op I 

SONS FuQiTivK FROM JvsmcE.^ Signed at LondM 

February 13, 1843. 

[EatlficatioQE exchanged at London, March 13, 1843.] 
Her Mnjest; the Queen of the TJnited Kingijnm of Grerii3 
Britain and Ireland, and bis Majustj the King of thai 
French, having judged it eipedieijt, with a, view to tho^ 
better administration of justice, and to the preventioi 
crime within their respective territories and jurisdictiona, 
that persons charged with the crimes hereinafter enume- 
rated, and beiag fugitives from justice, should, under cer- 
tain circumstances, be reciprocally delivered up ; 

Their aaid Majesties have named as their Plenipoten- 
tiaries to conclude a Convention for this purpose, that is 

Her Majesty the Queen of the United Kingdom of Great 
Britain and Ireland, the Right Honourable George Earl of 
Aberdeen, Viscount Goi'don, Viscount Formartine, Lord 
Haddo, Metblick, Tarvis, and Kellie, a Peer of the United 
Kingdom, a Member of her Majesty's Most Honourable 
Privy Council, Knight of theMost Ancient and Most Nolilo-'* 
Order of the Thiatle, and her Majesty's Principal Secreta 
of State for Foreign Affairs ; 

And his Majesty the King of the French, the Sieur Loois ■ 
de Eoaupoil, Count of Sainte Aulaire, a Peer of France,! 
Grand Officer of the Eoyal Order of the Legion of Honour, J 
Grand Cross of the Order of Leopold of Belgium, l ' 
basaador Extraordinary to her Britannic Majesty ; 

'"^o, aft.er having conomuaicated to each other theii^ 
respective full powers, found in good and due form, havi 
agreed upon aad concluded the foiiowing Articles ;- 



I La CoNVEFnoN conolcb, le 13 Fiv, 1843, entrb la 
Fbancb EI LA Grande BitETAGNE, povr l'Sxtbaoi- 
TioH Rkcipkoque des Mauaiteces. 

Sa Majesty la Beiae ilu Boyaume Uni de la Grande 
Eretagna et d'Irlande, et bb. Majeatfi le Roi des Fraiipiis, 
ajant jiig£ csnvenable, en tub d'uDe mellleure admiiiiB- 
tratiou do la justice, et pour pr6vetiir les crimes dans leurs 
territorieB et juridiotions respectives, que lea icdiyidus 
aoens^ dea crimes ci-aprSa 6aata6T6s, et qui ee seraient 
Bouetraits par la fuite auz poursuitee de la justice, fuaseut, 
dans certainea circoustanceB, r6oiproquetaent eitrad^ ; 

Leurs dites Majest^s uut tiomniS pour leurs Pl^uipotett-. 
tiaires i, I'effet de oonclure dana ce but una ConventioD, 

Sa MajestS la Heine du Eoyaume Uui de la Grande 
Bretagne et d'Irlande, le TrSs Honorable George Comtede 
Aberdeen, Vicomte Gordou, Vicomte FormMiine, Lord 
Haddo, Methlick, Taryis, at Kellie, Pair du Eovauine Uni, 
Conseiller de aa Majesty en son Conseil Priva, Chevalier 
du Tr3s Ancien et Trda Noble Ordre du Chardon, et Prin- 
□ipal Secretaire d'Etat de sa Majesty pour lea Afiaiiea 
EtntngSres ; 

Et sa Majesty le Eoi des Frangais, le Sieur Louis de 
Beaupoil, Comte de Sainte Aulalre, Pair de France, Grand 
Officier de I'Ordre Eojal da la Legion d'Honneur, Grand 
Croix de I'Ordre da Lfiopold de Balgique, son Ambaasadeur 
Extraordinaire pr^ sa Majesty Eritannique ; 

Leaquelfi, aprda a'fitre communique ieurs pleins pouvoirH 
reapectifa, trouves en bonne et doe forme, ont arrStfi et 
conclu les Articles suivaats : — 



1116 



APPEKCIX. 



^ 



Article L 

It is agreed that the High CoutractiDg Fartiea shall, . . . 
requisitioua made in their name through the medium of 
their respective Diplomatic Agents, dahver up to juatioe 
persons who, being accused of the crimes of murder (com- 
preBending the crimes designated in the French Penal 
Code by the terms assassination, parricide, infanticide 
and poisoning,) or of an attempt to commit miu'der, or of 
forgery, or of fraudulent bankruptcy, committed within 
the jurisdiction of the requiring pMty,shall seek an asjlum, 
or shall be found within the territories of the other ; pro- 
vided that this shall be done only when the commission 
of the crime shall be so estabhshed as that the laws of the 
country where the fugitive or person so accused ahaJl ba 
found would justify his apprehension and commitment 
for trial, if the crime had been there committed. 

Consequently, on the part of the French Government, 
the surrender shall be made only by the authority of the 
Keeper of the Seals, Minister of Justice, and after the pro- 
duction of a warrant of arrest or other equivalent judicial 
document, issued hv a Judge, or other competent authority, 
in Qreat Britain, clearly setting forth the acts for which 
the fugitive shall have rendered himself accountable ; and 
on the part of the British Government, the surrender 
shall be made only on the report of a Judge or Magistrate 
duly authorised to take cognizance of the acts charged 
against the fugitive in the warrant of arrest or other 
equivalent judicial document, issued by a Judge or com- 
petent Magistrate in France, and likewise clearly setting 
forth the said acts. 

Abtiole IL 

Tba expenses of any detention and surrender made in 

virtue of the preceding Article shall be borne and defrayed I 

by the Government in whose name the requisition shalj J 

have been made. 

Article III 

The provisions of the present Convention shall not 4 
apply in any manner to crimes of miu'der, forgery, or f rau- I 
dulent bankruptcy, committed antecedently to the date I 
thereof. 

Aeticlb IV. 

The present Convention shall be in force until the Ist I 
of January 1844, after which date either of the High 1 
Contracting Parties shall be at liberty to give notice to the I 
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Article I. 

II est conyenu que les Hautee Fortiea Contractantes, aur 
lea r^quisitiona faites en leur nom par I'iutermSdiaire de 
leurs Agents Diplomatiques reapectifs, Beront teniies de 
livrerea justice lea individiis qui, accuses dea crimes de 
meurtre (y gompria lea crimes qualifiiSs dans le Code P&al 
Fran^ais d'assasainat, de parricide, d'infanticide, et d'em- 
poieounement,) ou de tentative de meurtre, ou de faux, ou 
ae bauqueroute frauduleuse, commia dans la jurjdiction 
de la partie requSrante, chercberont ua asile, ou aeront 
rencontr6a dans lea territoirea de I'autre ; pourvu que cela 
n'alt lieu que daas le casoil I'exiatence du crime sera con- 
atat^e de telle maniSre que lee loia du pays oCl le fugitif ou 
individu ainai accus^ sera rencontrS justifieiuient sa de- 
tention, et aa mise en jugement, si le crime y ava.it &t6 



En conaSquence, I'extradition ne sera eSectuSe, de la 

Srt du Oouvemement Francais, que sur I'avia du Garde 
Sceuiix, Miniatre de la Justice, et aprSa production d'un 
maadat d'arrSt ou autre acte judlciaire Equivalent, £man§ 
d'un Juge ou d'une autorit6 compijtente de Grande Bre- 
tagne, Enonf ant clairement les faits dont le fugitif ae sera 
rendu coupable ; et elle ne sera eflectute de la part du 
Gouvemement Britannique, que sur le rapport d'un Juge 
ou M^atrat commia k 1 elTet d'entendre le fugitif aur lee 
faits mia h sa charge par le mandat d'arrSt ou autre acte 
judiciare Equivalent, fimanS d'un Juge ou Magistrat ci 
patent en France, et 6aonsant 6galement d'une maniSre 
praise lea dita faits. 



Article II. 

Lea frftis de touts dfitention et extradition op^rfiea 

u de I'Article prficfident aeront aupportfia et pay§a par 

le Liouvernemeut au nom duquel la requisition aura 6t^ 

bite. 

Article III 

Les dispesitiona de la prSsente Convention ne s'appli- 
jneront en aucune maniSre aui Crimea de meurtre, de 
u de b^queroute frauduleuse, commia ant£rieuTe- 
, aa date, 

AttTlOLE IV. 
La prfisente Convention sera ( 
f Janvier 1S44 ; aprSscette 6poque Tune des Hautes"? 
I Contractantes pourra declarer i I'autre son intention de 



other of its intoatioa to put an end to it ; and it shallfl 
altogether cease snd determiae at the expiratioa of a 
monthe from the date of such notice. 

Article V. 

The present Convention shall be ratified, and the ratifi- 
catioa shall be exchanged at London at the expiration of 
three weeks from its date, or sooner if possible. 

In witness whereof, the respective Plenipotentiaries have 
signed the same, and have affixed thereto the seals of their 

J of February, in the year ■ 



ACT OF THB Bhitibh Parliament " For oiving Effect 

TO A CONVEOTIOS BBTWBES HEB MAJESTT AMD TBK 

King op the French, foe ihb Appbbhenbiom o? J 

CEBTAIB OfFEKDERS." I 

6 and 7 Vict, c 75.—Aui/uit 22, 1843. ^ 

Whereas hy a Convention between her Majesty and the 
King of the French, signed at London oo the 13th day of 
Fehruary, in the year 1B43,' the ratiflcatioaa whereof were 
exchanged at London on the 13th day of March in the 
same year, it wa.>i agreed, "that the High Contracting 
Parties should, on req^uisitions made in their name through 
the medium of their respective diplomatic agents, deliver 
up to justice persons who, being accused of the crimes of 
murder, (comprehending the crimes designated in the 
French Penal Code hy the terms assassination, parricide, 
infanticide, and poisoning,) or of an attempt to oommit 
murder, or of forgery, or of fraudulent banicruptcy, com- 
mitted within the jurisdiction of the requiring party, 
should seek an asylum, or should be found within the 
territories of the other: provided that this should be done 
only when the commission of the crime should be ao 
established as that the laws of the country where the 
fugitive or person so accused should he found would 
justify his apprehension and commitment for trial if the 
crime had been there committed ; " and it is hy the said Con- 
vention further stipulated, " that on the part of the British 
government the surrender should be made only on the 
report of a judge or magistrate duly authorised to take i 
* 8oe p. IH. 



FAiTlCLE V. 
La prfiseate Convention sera ratiflfia, et les ratifications 
aeront £ahang£es £L Londres i, I'expiratioti de troia semaines 
i, partir de sa date, ou plua tOt ai faire ai pent. 
Enfoi do quoi lesPMuipoteatiaires respectifs I'ont signf e, 



I 



et y ont appoafi lea cacheta da leure ai 
Pai( " ' ■ '"— ■ ■■ ' 



Pait i Londres, le 13 FiJvrier, I'aii de grilce 1843. 



(L.S.) Aberdeen. 
(L.S.) Ste, Aulaibe. 



IWgnisance of the acts charged against the fugitive in the 
■warrant of arrest, or other equivalent judicial document, 
iaaued by a judge or competent magiatrate in France, and 
likewiae clearly setting forth the said acts ;" aud it ia by 
the said Convention fiirther atipulatod and agreed, "that 
the expenses of any detention and surrender made in 
virtue of the stipulations hereinbefore recited should be 
borne and defrayed by the government in whose name the 
requisition should have been made ; " and it ia by the 
aaid Convention further stipulated and agreed, " that the 
proviaiouB of the said Convention should not apply in any 
manner to crimes of murder, forgery, or fraudulent baok- 
ruptoy committed antecedently to the date thereof ;" and 
it is by the aaid Convention fiither stipulated and agreed, 
"that the said Convention should be in force until the 
latday of January in the year 1844, after which date either 
of the High Contracting Parties should be at liberty 
to give notice to the other of its intention to put an end 
to it, and it should altogether cease and determine at the 
expiration of sis months from the data of such notice ; " 
and whereas it is eipedient that provision should be mada 
for carrying the said Convention into effect : be it there- 
fore enacted by the Queen's Moat Excellent Majesty, by 
and with the advice and conaent of the Lorda Spirituu and 
Temporal, and Commons, in this present Parliament 
aasembled, and by the authority of the same, that in caae 
requisition be duly made, pursuant to the aaid Convention, 
in the name of bis Majesty, the King of the French, by his 
ambaasador or other accredited diplomatic agent, to 
deliver up to justice »ny person who, being accused o' 
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having committed, after the ratification of the said C 
vention, the crime of murder (comprehending the cr' 
designated in the Freooh Penal Code by tho terma assaa 
tion, parricide, infanticide, and poisoning,) or of an atU 
to commit murder, or of forgery, or of fraudulent b ._ 
ruptoy, within the territories and jurisdiction of his ai 
Majesty, the King of the Prench, shall be found witl 
the dominions of hsr Majesty, it shall be ianful for a 
of her Majesty's principal secretaries of state, or in Ii 
land for the chief secretary of the Lord - Lieutenant 4 
Ireland, and in any of her Hajesty's colonies or posaesaio " 
abroad for the officer administering the government of al 
such colony or posaeesion, by warrant under his hand H 
seal, to signify that such requisition has been so mat . 
and to require all justices of the peace and other magiB- 
trates and officers of justice within their several juriadic- 
tioua to govern themselves accordingly, and to aid in 
apprehending the person so ikccused and committing such 
person to gaol, for the purpose of beiog dehvered up to 
justice, according to the provisions of the said Convention, 
and thereupon it ahall be lawful for an j justice of the peace, 
or other person having power to commit for trial persons 
accused of crimes against the laws of that part of her 
Majesty's dominions in which such supposed offender 
shall be found, to examine upon oath, any person or 
persons touching the truth of such charge, and upon such 
evidence as, according to the laws of that part of her 
Majesty's dominions, would justify the apprehension and 
committal for trial of the person bo accused, if the crime 
of which be or she shall be so accused had been there 
committed, it shall be lawful for such justice of the peace, 
or other person having pi^wer to commit as aforesaid, to 
issue his warrant for the apprehension of such person, and 
also to commit the person so accused to gaol, there to 
remain until delivered pursuant to such requisition as 
aforesaid, 

2. Provided always, and be it enacted, that in every 
auch case copies of the depositions upon which the 
original warrant was granted, certified imder the hand of 
the person or persona issuing auch warrant, and attested 
upon the oath of the party producing them to be true 
copies of the original depoaitiona, may be received in 
evidence of the criminality of the person apprehended. 

3. And be it enacted, that it shall be lawful for one of 
her Majesty's principal secretaries of state, or in Ireland 
for Uie chief aecretarj of the Lord-Lieutenant of Ireland, 
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and in any of her Majesty's colonies or posaeaaiona abroad 
for the officer odmiuiateriiig the government of any such 
colony or jioBBesaion, by warrant under hia hand, and seal, 
to order the person so committed to be deliTered up to 
such person or persons as shall be duly authorised in the 
name of the said King of the French to receive the person 
so committed, and convey such person to the dominions 
of the said King of the French, to be tried for the crime 
of which such person shall be so accused, and such person 
shall be dehvered up accordingly ; and it shall be lawful 
for the person or persons anthorieed as aforesaid to receive 
the person ho chained with crime and committed as afore- 
said, to hold such person tu custody, and take him or her 
to the dominions of the King of the French, pursuant to 
the said Convention ; and if the person so accuaed shall 
escape out of any custody to which he or she shall be com- 
mitted, or to which he or she shall be delivered as afore- 
said, it shall be lawful to retake such person, in the same 
manner as any person accused of any crime against the 
laws of that part of her Majesty's dominions to which he 
or she shall bo escape may be retaken upon an escape : 
provided always, that no jiffitice of the peace or other per- 
son shall issue his warrant for the apprehension of any 
Buoh supposed offender until it shall have been proved to 
him, upon oath or by affidavit, that the party applying for 
such warrant is the bearer of a warrant of arrest or other 
equivalent judicial document issued by a judge or com- 
petent magistrate in France, authenticated in such manner 
as would justify the arrest of the supposed offender in 
France upon the same charge, or unless it shall appear to 
him that the acts charged against the supposed offender 
are dearly set forth in such warrant of arrest or other 
equivalent judicial document. 

4. And be it enacted, that where any person who shall 
have been committed under this Act, to remain until 
delivered up pursuant to requisition as aforesaid, shall not 
be delivered up pursuant thereto, and conveyed out of 
her Majesty's dominions, within two calendar months 
after such committal, over and above the time actually 
required for conveying the prisoner from the gaol to wbicL 
he or she was committed by the readiest way out of her 
Majesty's dominions, it shaJl in every such case be lawful 
tor any of her Majesty's judges, in that part of her 
Majesty's dominions in which such supposed offender 
' ■■ ' I in custody, upon application made to him or them 
m behalf of the person so committed, and upon 



I 
I 



|iroof mndo to him or them that reasoniilile notice of ihl. 
intention to nialce such application has been given to 
Bome or one of hor Majesty's principd secretaries of state 
in Great Britain, or in Ireland to the chief secretary of 
the Lord-Lieutenant of Ireland, and in any of her Majesty's 
colonies or poaseasions abroad for the officer administer- 
ing the government of any such colony or posaessioa, to 
order the person so committed to he discharged out of 
custody, unless sufficient cause shall be shown to such 
judge or judges why such discharge ought not to be 
ordered. 

5. And be it enacted, that if, by any law or ordinance 
to he hereafter made by the local legislature of any Eritislt 
colony or poaseasion abroad, provision shall be made for 
carrying into complete effect within such colony or posaas- 
siou the objects or this present Act by the substitution of 
some other enactment in lieu thereof, then it shall be com- 
petent to bur Majesty, with the advice of her Privy Coun- 
cil (if to her Majesty in Council it shall seem meet, but 
not otherwise) to suspend the operation within any such 
colony or possession of this present Act so long as such 
Bubstitut«a enactment shall continue in force there, and 
no longer. 

6. And be it enacted, that this Act shall continue inj 
force during the continuance of the said Convention. ^^ 



G & 7 VICT., CAP. LXXVI. 
Am Act fob oivihq effect to a Txeatt bbtwbeh sbr 

MiJHS*! ASP THE UsiTED StATES OP AMERICA TOB 

THE Apprehension of cgrtai.-i OrFBni>EHa. — S2rf 

August 1B43. 
Certain Ofenders to be appreJiended on RequiHtion of the 

United States. 
Whereas by the tenth article of a treaty between her 
Majesty and the United States of America, signed at 
Washington on the ninth day of August in the year one 
thousand eight hundred and forty-two, the rfttificatiooa 
whereof were exchanged at London on the thirteenth day 
of October ia the same year, it was agreed that her Ma- 
jesty and the said United States should, upon mutual re- 
quisitions hy them or their ministers, ofBcera, or authorities 
resiiectively made, deliver up to justice all persona who, 
being charged with the crime of murder, or assault with 
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latent to commit murder, or piracy, or arson, or robbery, 
or forgery, or the utteruncs of forged paper, committed 
within the jurisdiction of either of the High Coiitra:Cting 
Partiea, should eeeh an asylum or should be found within 
the territories of the other ; provided that this should 
otdy be done upon such evidence of crimiaality aa accord- 
ing to the laws of the place where the iugitive or person 
so ciiarged should be found would justify his apprehension 
and commitment fur trial if the crime or offeuce had been 
there committed, and that the respective judges and other 
magistrates of the two governments should have power, 
juriadiction, and authority, upon complaint made under 
oath, to isHue a warrant for the apprehension of the fugi- 
tive or person so charged, so that he might be brought 
before such judges or other magistrates reepeotively, to 
the end that the evidence of orimiDolitj might be heard 
and considered ; and if on such bearing the evidence should 
be deemed sufficient to sustain the charge, it should he the 
duty of the eaamining judge or magistrate to certify the 
eame to the proper executive authority, that a warrant 
might issue for the surrender of such fugitive, and that 
the expense of such apprehension and dehvery should be 
borne and defrayed by the party making the requisition 
and receiving the fugitive ; and it is by the eleventh article 
of the said treaty further agreed, that the tenth article, 
herein-before reoited, should continue in force until one or 
other of the High Contracting Parties should signify its 
wish to terminate it, end no longer : And whereas it is 
espedient that provision should he made for carrying the 
said ^reement into effect ; be it enacted by the Queen's 
most excellent Majesty, by and with the advice and con- 
sent of the Lords spiritual and temporal, and Commons, 
in this present Parliament assembled, and by the authority 
of the same, that in case requisition shall at any time be 
made by the authority of the said Ucited States, in pur- 
suance of and according to the said treaty, for the delivery 
of any person charged with the crime of murder, or assault 
■with intent to commit murder, or with the crime of piracy, 
or arson, or robbery, or forgery, or the utterance of fot^d 
paper, committed within the jurisdiction of the United 
States of America, who shall be found within the territories 
of her Majesty, it shall be lawful for one of her Majesty's 
principal secretaries of state, or in Ireland for the chief 
secretary of the Lord-Lieutenant of Ireland, and in any of 
her Majesty's colonies or possessions abroad forthe officer 
administering the government of any such colony 



'the officer ^^M 
ny or pos- ^^M 
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Me5.sion, bj' warnint under his hand widseal to signify that 
Nucb requisition has been ao made, and to roquirt: all jus- 
tices of the peace and other magiatratea and officers of 
jnstice within their several jurisdictions to govern them- 
selves accordingly, and to aid in apprehending the person 
HO accused, and committing snch person to gaol, for the 
jnirpose of being delivered up to justice, according to the 

Iiroriaions of the said treaty ; and thereupon it shall be 
awful for any justice of the peace, or other person having 
])owerto coDiniitfor trial persons accused of crimes against 
the laws of that part of her Majesty's dominions in which 
such supposed ononder sbull be found, to examine upon 
i»th any person or persons touching the truth of such 
charge, and upon such evidence as according to the laws of 
that part of her Majesty's dominions would justify the ap- 
preheusion and committal for trial of the person so accused 
if the crime of which he or she shall he so accused had 
been there committed it shall be lawful for stiob justice of 
the jwace, or other person having power to commit as 
aforesaid, to issue his warrant for the apprehension of each 
l>ersoi), and also to commit the person so accused to gaol> 
there to remain until dtilirered pursuant to such requisi- 
tion as aforesaid. 

Copiet of Ike Depositions tnay be given in Evidence. 
IL Provided always, and be it enacted. That in every 
such case copies of the depositions upon which the original 
warrant was granted, certified under the hand of the person 
or persons issuing such warrant and attested upon the oath 
of thepartyproducing them to be true copies of the original 
de|XBitiona, may be received in evidence of the criminality 
of the person so apprehended. 

Offenden to be delivered up. 
IIL And be it enacted, That upon the certificate of snch 
justice of the i>eace, or other person having power to com- 
tiiit as aforesaid, that such supposed offender has been so 
committed to gaol, it shall be lawful for one of her Majesty's 
jirincipal secretaries of state, or in Ireland for the chief 
secretary of the Lord Lieutenant of Ireland, and in any of 
her K^jesty's colonies or possessions abroad for the ofhcer 
administering the govemiaent of any such colony or pos- 
session, by warrant under his hand and seal to order the 
X>erson so committed to be delivered to such person or 
I'crsoos as shall be authorised in the name of the said 
United States to receire the person so oommitted, and to 
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convey Buoh person to the territories of the aaid Uniteil 
States, to be tried for the crima of which such pei-son shaiU 
be BO accused, and such person nhali be dehvered up ac- 
cordingly, and it shall he lawful for the person or persoiiH 
authorised as aforesaid to hold such person in custody, and 
take him or her to the territories of the said United States, 
pursuant to the said treaty ; and if the person so accused 
shftU escape out of any custody to TChica he or she shall 
he committed, or to which he or she shalL be delivered as 
aforesaid, it shall be lawful to retake such person, in the 
same manner as any person accused of any crime against 
the laws of that part of her Majesty's doioiniona to which 
he or she shall so escape may be retaken upon on escape. 
After two months the peMQiii Apprehended may leDiiehargeii, 
if not conveyed out of her Mojitty"* dominiont. 

IV. And he it enacted, That where any person who shall 
have been committed under this Act, to remain until de- 
livered up pursuant to requisition as aforesaid, shall not 
be deUvered up pursuant theceto, and conveyed out of her 
Majesty's dominions within two calendar montha after 
such committal, over and above the time actually required 
to convey the prisoner from the gaol to which he or she 
was committed by the readiest way out of her Majesty's 
dominions, it shall in every such case be lawful for any of 
her Majesty's judges in that part of her Majesty's dominions 
in which such supposed offender shall be in custody, upon 
application made to him or them by or on behalf of the 
person so committed, and upon proof made to him or them 
that reasonable notice of the intention to make such ap- 
plication has been given to some or one of her MajestTN 
principal secretaries of state, or in Ireland to the chief 
secretary of the Lord Lieutenant of Ireland, and in any of 
her Majestj^'s colonies or possessions abroad for the ofhcer 
administermg the government of any such colony or pos- 
session, to order the person so committed to be discharged 
out of custody, unless sufficient cause shall be shown ti> 
Kuch judge or judges why such discharge ought nut to be 
ordered. 

Limit! of the Act. 

V. And be it enacted. That if by any law or ordinance 
to be hereafter made by the local legislature of any British 
colony or possession abroad provision shall b« mode for 
carrymg into complete effect within such colony ur posses- 
wion the objects of this present Act, by the substitution of 
some other enactment in lieu thereof, then it shall be cum- 
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peteiit to !ier Majesly, with the advice o! her Privy Counoi 
(if to her Majesty in Council It aholl seem meet, but ni 
otfaerniBe,) ti> suspend the operation within any bus 
colony or possession of this present Act, so long as bu ' 
Bubatituted enactment shiUl continue in force there, a 
no longer. 

Cantifmance of Act. 

VI. And be it enacted, That this Act shall continue (I 

force during the continuance of the tenth article of t 

said treaty. 



As Act fou PACiLiTATrNa Executios of thb TnEiTira 
WITH Fkanck Ann THE Ukited States of America 

FOB THE ApPftEHENBION OP CERTAIN OfFEHDEHS, 

8 lSc 9 Vict., cap. 120— AuffUtl 8, 1845. 
Any tMtropolitan polict maffitiraie to lehom it skull kaca 
been ngnij^ed that a requisition haibeeti made to deliotr 
upanypenonpariuatU to the »aid Convention or Treat;/, 
may itne Ait warrant for Ike apprehennon of iuch 
psrton in any part of England, 
Whereas two Acta were passed in the seventh year of the 
reign of her Majesty, severally intituled "An Act tor giving 
effect to a Convention between her Mujesty and the King 
of the French for the apprehension of certain offendera," 
(6 4 7 Vict., a. 75,) and "An Act for giving effect to a 
treaty between her Majesty and the iJcited States of 

I America for the apprehension of certain offenders," (6 4 7 
Vict., c. 76.) and it is eipedieut to mate provision for 
giving more immediate effect to the warrant of any 
i 
m 
s 
c 
: 



of her Majesty's ]mncipal secretaries of state for the better 
execution of the said Convention and treaty respectively ; 
Be it enacted by the Queen's most excellent _Majesty, by 
and with the advice and oonsent of theliords spiritual and 
temporal and Commons, in this present Parliament aa- 
eembled, and by the authority of the same, that any police 
magistrate of the metropolis, to whom any one of her 
JIajesty's principal secretariea of state shall have sig- 
nified, by warrant under his hand and seal, that requisition 
has been made pursuant to the said Convention or treaty 
respectively, to deliver up to justice, in terms of the said 
Convention or treaty, as the case may be, any person ac- 
cused of any crime reudering him liable to be so delivered 
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up under either of the recited Aot8,shall, upon such evidence 
OB according to the laws of EDgkDil would juatify the appre- 
hension of the person ao accused if the crime of which he 
is accused had been committed in England within the 
jurisdiction of such magiatrate, issue his warrant for the 
apprehension of auch person, in the form annexed to this 
Act, or to the like eft'ect ; and such warrant may be executed 
iu any part of England, itnd shall hare the same force and 
eSect throughout Eugland as if the same had heen origi- ' 
nally issued or subsequently endorsed bj a justice of the 
peace or mi^»itrats having juriadiction in the place where 
the same shall be eiecuted, aud may be lawfully executed 
anywhere within England by the conatsble or constables 
to wliom the aame shall he directed, or who shall be ap- 
pointed to execute the same, who shall severally have all 
the powers and privileges for the eiecution of such warrant 
as any constable duly appointed hath or may have within 
his constable wick. 

Such perton when apprehtTided to be brought before a police 
magiitrfUe, who may order his Qom,m.ittaL 
IL And be it enacted, That every person who shall be 
apprehended under any such warrant shall be brought 
with all convenient speed before the magistrate by whom 
such warrant shall have been issued, or some other magis- 
trate of the same police court, aud that such magistrate 
may cause the warrant of committal of such person to 
he drawn up according.to the form given in the schedule 
annexed to this Act, or to the tike effect, which shall he 
good and suiiicient in law to warrant the persona to whom 
the same shall be directed to detain such person iu custody, 
as directed in the said wai'rant, untU delivered norstiaut 
to the Act under which he shall have l^en apprehended. 

Act to be cotutrued with recited Acts. 
HI. And be it enacted. That this Act shall be construed 
with each of the naiil Acts separately, aud as if this Act 
had been enacted iu each of the said Acts. 

Alteration of Act. 
TV, And he it enacted. That this Act may be amended 
or repealed by any Act to be p*ssed in this seasiou uf 
Parliament- 




I 
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Schedule to which this Act kbfebs. 

WairanC of Apprekeneion. 
Metropolitan PoLob District, to wit. 

To all and each of tlie constables of the Metropolita 
Police Force. 

Whereas the Bight Honourable 
one of her Maieatj'a princiml secretariea of atate, bw 
warrant under his hand a:ia seal, hath signified to i 
that pursuant to the [Convention made hetween t 
Majesty and the King of the French in the year o 
thousand eight hundred aod forty-three, or the tres^ 
n^ade between Her Majesty and the United States c 
America, in the year one thoiiaand eight hundred a 
forty-two, a* the case may 6e,] for tho appi^hension of c _. 
tain offenders, requisition hath been duly made to him fo? 
delivering lip to justice A.B., late of 

who is charged with having committed the crime of [fieru^ 
specify the offniC£^ within the jurisdiction of [hia MajestyW 
tlie Kin g of the French, or the United States of AnieTictl|,l 
tti the cote may be,] r 

This is therefore to command you, in her Majesty'M 
name, forthwith to apprehend the said A. JS., pursuant uA 
an Act passed in the ninth year of the reign of her Majesty^ 
intituled [Acra insert the title of this Act,] wherever he majil 
be found in England, and bring him before me, or Bome^f 
other magistrate sitting in this court, to answer unto the 
said charge, for which this shall be your warrant. 

Given under my hand and seal at 
of the police courts of the metropolis, this day of | 

, in the vear of our Lord. 

J. P. (L.S. 



WarraTit of Commiital. 
Metropolitan Police District, to wit. 
To A. B., one of the conatables of the Metropolitan.! 
Police Foroe^ and to the keeper of the 

Be it remembered, that on ttie day of 

in tiie year of our Lord , A. B., late of 

is brought before me, J. P., one of the police magistratoa .1 
oftha metropolis, sitting at the police court in , i 

within the metropolitan police district, and is charged 1 
before me, for that he the said A. B,, on the 1 

day of at within the juris- J 
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diction of [his Majesty the King of the French,'or the 
United States of America, as the case may he^ did [here 
state the offence ; 1 And forasmuch as it hath been shown 
to me, upon such evidence as by law is sufficient to justify 
the committal to gaol of the said A, B,, pursuant to an 
Act passed in the seventh year of the reign of Queen 
Victoria, intituled [here insert the title of the sixth and 
seventh Victoriay chapter seventy-five, or sixth and seventh 
Victoria, chapter seventy-six, as the case may require^ that 
the said A. B. is guilty of the said offence : 

This is therefore to command you, the said constable, 
in her Majesty's name forthwith, to convey and deliver 
the body of the said A, B. into the custody of the said 
keeper of the at ; and 

you the said keeper to receive the said A. B. into your 
custody in the same , and him there safely 

to keep until he shall be thence delivered pursuant to the 
provisions of the said Act ; for which this shall be your 
warrant. 

Given under my hand and seal at one 

of the police courts of the metropolis, this. day 

of in the year of our Lord. 

J, P, (L.S.) 



f2 
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CoHVKNTios BETWEBN Her Majesty and the French' 1 
Refubliu, for the Mutual Suhrendeq of Criuihals. J 
— Signed at London, May 28, 1852. 

[Ratifications oxiiianged »t London, June 2, 1852.] 
HzR Majesty the Queen of tl:e TTnited Kingdom of Qrest. 1 
Britain atid Iralond, and the Prince President of the 
French Eepublic, having found that the Convention con- 
cluded between Great Britain and France, on the 13th of 
February 1S43, for the mutual surrender of criminalH, has 
tiot completely attained ita intended object, have deemed 
it exiwdient to conclude a new Conveiitioa on the subject, 
and haTe for that purpose named aa their respective Pleni' 
potentiariea, that is to say : 

Har Majesty the Queen of the United Kingdom of 
Great Britain and Ireland, the Right Honourable Jamea 
Howard, Earl of Maltaesbuzr, Viscount Fitzharria, Baron 
Malmesbury, a Peer of the United Kingdom, a Member of 
Her Britannic Majesty's Most Honourable Privy Council, 
and her Britannic Mi\jesty'8 Frincipal Secretary of State 
for Foreign Affairs ; 

And the Prince fteaidont of the French Republic, the 
Sieur Alexander Colonna Count Walewski, Oommander of 
the National Order of the Legiou of Honour, Grand Crosa 
of the Order of St Januariua of the Two Sicilies, Grand 
Cross of the Order of -Merit of St Joseph of Tuscany, 
Ambassador of the French Rqiublic to Her Britaimic 
Majesty ; 

Who, after having communicated to each other their 
respective full powers, found iu good aud due form, have 
agreed uimn and concluded the following Articles ; — 

Article I. 



e Diplomatic Agents, deliver up to 
, , any persons, except native sut 
jecta pr citizens of the Party upon whom the requiaitio 
may be made, who, being convicted or accused of any of 
the crimes hereinafter specified, committed within the 
jurisdiction of the requiring Party, shall be found within 
the territories of the other Party. 

Article II. 

The surrender shall be made on account of the following 

crimes, which, however differently denominated m the 



La, Convention conclue, le 28 Mai 1852, estrb la Rl!^ 
PDBLiQUB Francaise et LA Grasde Bretagse potth 
l'Extradition Bf cifroque des Malfaiteurs. 

Sa Majesty la Reine du Boyanme Uci de la Graodb 
Eretagne et d'lrlaode, et le Prince Pr6aident de la IKJpub- 
li<^ue FraD^aise, ayoiit reconnu que la Conventioa conclue, 
le 13 Fevrier 1843, entre la Grande Bretague et la France, 
pour I'eitradition rficiproque dea malfaiteura, u'a poiut 
uompMteiuent attaint le but propose, out jugS convenable 
de oonclure ^ ce sujet uue nouvelle Convection, et out 
nomm6 h cet effet pour leiiTH Plfini potential re a reapectifo, 

Sa Mojestg la Heine du RoySiUme Uni de la Grande Bre- 
tagne et d'Irlaude, le Tres Honorable Jaoiiues Howard, 
Uomte de Malmesljury, Vicomte Fituharria, Baron Malmaa- 
bury, Pair du Eoyaume Uni, Metabre du TrSo Honorable 
CoDseil PrivS de 8a Majesty Britannique, et Principal 
Secretaire d'Ktat de Ha, Itlajest6 Entanuique poui lets 
Affaires Etrangerea ; 

Et le Prince Prfisii 
Siour Aleaandre Colonna Comte V 
de rOrdra National de in Upon d'Honueur, Grand-Croii 
de I'Ordre do Saint Janvier dea Deux Sicile*), Orand-Croix 
de rOrdre du SISrito de Saint Joseph de Toacanne, Am- 
bassadeur de la Bfpublique Franqaiae pf8a Sa Majesty 
Britannique ; 

Lcaquels, apres a'fitre rficiproquement comnmniqufi leura 
pleina pouvoirs respectifa, trouv£-a en bonue et due forme, 
8 deu Artiolea auivana ; — 



Aeticle I. 
Le Gouvememeut de Sa Majesty Britannique et le Gou- 
vernement i'rauij'aia se livreront rficiproquement, chaoun 
& I'exception de aes natiouaux, sur la demande faite eii 
leur uom par leura Agens Diplomatiquea reapectifa, les in- 
dividUB qui, €tant condomnea ou pourauivia pour Tun des 
crimes ai-aprds 6num6r£'a, commia dans la juridiction de 1a 
Partie rfiqufirante, aeraifut trouv6a sur le territoire de 
r autre Furtio. 



AUTICLB U. 
L'eitradition sera accordfie k raison des i 
iquela, quelle que soit d'ailleura leur dijii 
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respective legiaUtioDs, ara puniehable under both n 
gmve penalties, namel; : — 

1. Tbe crime provided for and punished in France under ] 
tbe denomination of homicide vottmiaire, and in tLeXlDited I 
Kiugdom imdor that of murder; whatever may he th« ] 
means, tbe instrument, or the substauae employed for tha 
commiaaion thereof. 

It JB understood that the surrender shall he made toe 
an attempt to commit murder {/lomicide voloalaire) as well 
as for that crime itself. 

2. The crime of procuring abortion : provided for and 
punished in France and in the United Kingdom imder the 
same denominatioii. 

3. The crime provided for and punished in France under 
the denomination of vioi, and in the United Eiogdom 
under that of rape; including the crime of having carnal 
knowledge without violence of a gir! under ten years of 
age, which ia also provided for by the French Penal Code, 
and is puniahed in the same manner as rape in the 
United Kingdom. 

4. Blowi and woundi follawed hy death: a crime pro- 
vided for and punished hy the French Penal Code ; and 
punished also in England and Ireland under the denomi' 
nation of mandawhler, and in Scotland under the denomi- 
nation oi cuipaMe homicide. 

5. Menaces in writing, with au order to deposit a Bum of 
money, or to perform any other condition: a crime pro- 
vided for and punished by the French Penal Code ; in 
England and Ireland under the denomination of Knding or 
delivering a letter or writinff demanding with menacti, ha, ; 
and in Scotland under the denomination of tending threat- 
ening or ince/idiary letters. 

6. Bigamy : a crime provided for and punished in 
Fracoe and in tlie United Kingdom under the same deno- 
mination. 

7. Catrying off a child : a crime provided jbr and pun- 
ished in France under that denomination by the Penal 
Code ; in England and Ireland under the denomination of 
ckUd-ateaiing ; and in Scotland under the denomination 
of theft or childrttealing. 

8. False evidence : a crime provided for and punished 
in France under that denomination by the Penal Code ; 
by the English and Irish law under the denomination of 
perjury; and in Scotland under the denomination of 
perjury or false a^rmalion. 

0. Subornation of mtneases : a crime provided for and 
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fSrente dans tea deui Mgisletiona, aont 6galetiieiit punia 
par I'line et par I'autro de peines graves, savoir : — 

1". Le crime prSvu et puni oa France aoua la dfinomina- 
tion de homicide volontairt, et dana le Rojaume Uni aoua 
oelle de murder; quels que SDient d'ailleurs le moyen, I'in- 
strument, ou la auoetance employ^ pour le commettre. 

11 est entenda que la tentative dTiomioide volontaire 
(murder) jiourra, oomme !e crime lui-m@me, doDner lieu a 
I'extradition. 

2". Le crime deproeurer Vavortement: prfivu et puni en 
France et dona le Hj^yaume Uni aoua une pareille df^nomi- 
natioii. 

3°. Lb crime prSvu et puni en France aoua la denomina- 
tion de viol, et dana le Rojaume Uni sous celle de rape; 
J compris I'attentat coDsomm^ Bans violence si la victinie 
a moina de dix ana ; orime 6galement pr^vu par le Code 
Pgnal Fra^rjais, et puni comme rape dana le Bujauuie 
Uni. 

4°. Lea eoiaa et hlessiirex auivia de mart : crime prfvu pt 
puni par le Code Penal Francais ; et puni auaai en Angle- 
terre et en Irlande sous la denomination de mKiiit/augAier, 
et en Ecoaae aoua la dSnominaitiion de culpaHe komieiae. 

5", Lee menaefs par ecrit, avec ordre de dfiposer une 
somme d'argent, ou de remplir toute autre condition: 
crime prSvu et puni par le Code FSnal Fraiii^ais ; en Angle- 
terre et en Irlande aoua la denomination de lending or de- 
Ucering a later or leriting demanding with meiiacei, Ac, ; et 
mi Bcoaae aoua la d&tomioation de lending threatening ur 
incendiary lettert. 

6°. La, bigamie : crime prfivu et puni en France et dana 
le Rojaume Uni aoua une pareille denomination. 

7°. Venlivemeni (fitn enfant : crime prfivu et puni en 
France aoua cette denommation par le Code P^nal ; en 
Angleterre et en d'Irla:ide {sic) aoua la denomination de 
ckiid-Healing ; et en Ecosse eoua la denomination de thrft 
or childsteming. 

fP. Le faux timoignage : crime prfivu et puni en France 
H0U3 cette denora illation par le Code Penal ; par la loi 
Anglaiae et Irlandaiae soufi la denomination de perjury ; 
et en Euosse aoua la denomination de perjuri/ ur fatae 
affirmation. 

9°. La tubornation de thaoins .- crime prevu et puni eou-f 
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Code, and by the law of the United i 
Jenomination of lubornalion of jierjitry. 

10. CoiDiterfeiliiff or altering money, or titterinff ci 
terfeit or altered money : crimes provided for and punished 
in France and iu the United Kingdom under the same 
denominations. 

11. Counterfeiting the Seal of the Stale, or luing the 
cfianterfeit Seal; counterfeiting or falsifying of public 
securities and 6ani-iiotes ayikorised by uim ; using lUcA 
counterfeit leeurities and note*, or introducing each cowtter- 
feit leeuritiet and notes : crimeB provided for and punished 
in France by the Penal Code; in the United Kingdoni 
under similar deaouinations ; and in Scotland olao under 
the denomination oi falsehood and furgery. 

12. Counterfeiting thepuncheonsusedfor marking articles 
of gold and sHver ; and 'using the counterfeit punchiont: 
crimes provided for and punished in France hj the Penai 
Code ; and in the United Kingdom under the same deno- 
minations. 

13. Counlerfiiting the public stamps ; aad using the coun- 
terfeit stamps : crimesjiTovided for &ud punished in France 
and in the United Ejogdom under the same denomina- 

14. Forgery ofpulilic written instruiaenta, or written in- 
struments of commerce or banHitg, ot private icritten instr^^- 
merUs.aad using mch forged instrvments : crimes provided 
for and punishwiin France bj|the Penal Code ; in England 
and Ireland under the denomination ot feloniously forgiTtg 
and ■uttering forged instruments ; and in Scotland under 
the denomination oi falsehood, forgery, and uttering. 

15. Burning: a crime provided for and punished in 
France by the Penal Code ; in England and Ireland under 
the denomination of arson and felonious burning; and in 
Sootlaiid under the denomination of wilful fire-raising. 

16. Stealing, when attended with violence or inliniiaation 
tomirda the person whose property is stolen : a crime pro- 
vided for and punished in France by the Penal Code, (in- 
cluding the caae of extortion provided for in Article 400, 
§ 1 , of the said Code ;) and in tiie United Kingdom under 
the denomination of robbery. The attempt to commit 
this crime shall not be placed upon the same footing aa 
the crime itself, in regard to surrender, unless it ^all 
have been mode by at least two persons, or by a single 
Iieraon armed. 

..^sding, or attmijiting to steal, b^/ night, in an inhaiited 
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id dii Rojaume Uui 
of perjury. 

10°. l^contrefagon au talUraiion des taonnaiei, oarimU- 
tion de moimaieH contref&iteB ou. alt^rSes : Crimea prSvus et 

Sunis en Franca et dans le Royaume Uoi sous une pareille 
^nomination. 
11°. La conlrefapm the Sceav de VEtca, ou Vniagt du Smo-u 
amtrefait; la corUrefofon lya la falsification dea efeiepuMiei 
et de» billets de baiwuei aiiloriiis par la loi ; I'usoffe de eee 
effeU e( billeis coiitrefaita, ou VitUroduction du mStnei fffeti et 
tillOa eonirefaiti : crimeB pr^Tua etpunia en France [tfir le 
Code PSnai ; dans le Bojaume TJal eoua une pa:^i]]e 
denomination ; et en Ecosse ausai sous h, denomination 
defcdaehood and forgery. 

12°. L& eoKtrtfagon da polnfom ler ""' * ' 

Tnaiiirei d'or et Sargent; et Ftnage de i 
faits : crimes prfivua et punis < " 
P^nal ; et daos le Roy&iime Uni a( 

13". La eatUrefofon dee timira nationaux ; et Vtuage < 
eu timhres eontrefaits : crimes prfivus et pmiis en France 
daaa le Royaume Uui eoua une pareille d€uominatiou. 



* poiiifom amtre- 
: France par le Code 
e pareille d^nomi- 
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1 4". Le faux en eci-ilTtre atUlientique, ou en ecriture de com- 
veoii de banqae, et en ecrilwe privee ; et V usage de cei 
a faux : cflmea prfivus et punia ea France par le Code 
reuaJ ; en Angleterre et en IrUsde bous la. d^ttomiitatioii 
de fdoniovtly forgirw and vitering forged inUrwm^iti ; et 
en Ecoaae bous k denomination ile ftdte/iood, forger^/, amJ 
iittei'ing. 

16°. L'ineendie: orime pr6vu et puni en France par 1» 
Code PiSual ; en Angleterre et en Irlande Bona la denomi- 
nation de arien and felimwat bv/rning ; et eu Eoosse eons 
la denomination de icilfulJire-rauiTig. 

1(J^. lie vol commii d. Vaide de la violenct ou de riiUtmi- 
dation esercfie eur la personne volfo ; crime pr6vu et puni 
«ti France par le Code F6nal, (j compria le caa d'eitorsioii 

Iir^TU par I'Article 400, § 1, du mSme Code ;) et dans le 
toyanme Uni aoua la dlnominatjon de robbery. La tenta- 
tive de ce crime ne sera considfr^e comme le crime lui- 
luQue, en ce qui concerne 1' ex tradition, qu'autaut qu'elle 
aura eu lieu par deux peraonnes au moitia, ou imr une 
HBule i»eraonne ai'mfe. 
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home, into which the robber has effected an ootntnce bjr! 
breaking, Healing, falae keys, or an^ guiltj contrivance : a I 
crime provided for and puniaheil in Frauce by the Panalfl 
Code ; in England and Ireland under the deuoiaiDatinci of ' 
burglary; and in Scotland under the denomination of 
iht}t when committed iy komAreaking, or kotnAreaking leitk 

Steaiijig in a hvUding devoted to Diviiie worikip : 
provided for and pimiahed in France by the Peaai Code; 
iu England and Ireland under the denomination of tlealina 
in a chwch or chapd; and in Scotland under the deoonu- 1 
nation of theft. 

Stealing in the day-time in an inhabited house, o 
place attached (dSpenda»<x) to an inhabited b 
crime provided for and punished in France by the Penal 
Code ; in England and Ireland under the denomination of 
houtdiTeaking and stealing in a dwelling-hoitae ; and i. 
Scotland under the denoluination of theft. 

Tbe crimes provided for and punished in France undei^l 
the denomination of vol domeetique et ahiii de confianetM 
donteaigue ; in England and Ireland under that of lareenji ■ 
or embezsUment by deria or Krvattts; and in 8cotlana| 
under those of theft, breach' of trust, and eii^ezilement. 

17. The crimes provided for and punished in France I 
under the denomination of aouitraeticm commiaei par de* J 
comptaUex on par deg dipofOairea pities ; in England and 1 
Ireland under that of etnbaxlemeni ly public officers ; and in I 
Scotland iinder the same denomination, aud also undeE | 
those of th^t, hreaeh of trust, and emhesdemeiii. 

\B. FrawiulentbaM:ruptey,6.\id.pQftici,pation infraiida- I 
lent bankruptcy : crimes provided for and punished in J 
France by the Code of Commerce and the Penal Code ; J 
and in the United Kingdom under the same denomin^ 
tion ; but in those caaea only which in the United King- 
dom are considered as felony, and punished by the penalty J 
of transportation. 

19. The crime of destroying a ship or other merchat 
veeed, effected by any means whatever, in the cases where J 
it ahal] have been committed by the captain, master, or 
pilot charged with the navigation of such ship or vessel : 
a crime provided for and punished in France by the Law I 
of the 10th of April 182B; and in the United Kingdom I 
under the same denomination. I 

The crime provided for and punished in France under | 
the denomination of baratsrie, and ia the United Kingdou 
under that oS piracy. 



I under that of js 
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(lont le yoleur a'eat procurf I'entrfie ^ I'aide d'effraction, 
d'escaiade, de fausaes clefs,. ou par uue manceuTre coupabte ; 
crime prfivu et puni en France par la Coda Viaal ; en 
Angleterre et en Irlande sous la denomination de liurglanj ; 
et en Ecosae sous la d^tiomi nation de tlieft -when committed 
by kousAreaking, or Itoua^eakinff with intent to steal. 

Le vol commii dam un idifice eomacrS an Cidti : crime 
pr6vii et puiii en France parle Code Pfinal ; en Angleterre 
et en Irlande aous la (I6nomination de etealing in a church 
ar chapd ; et en Ecossa sous la denomination de theft. 

Le vol commit lejour dans unt mai»an habiiee, ou dans la 
i!6pendanoe d'une maison habitSe : crime privu et pani 
en France par lo Code FSual ; en Angleterre et eit Irlande 
sous !« dfinomiuation de hmuebreaHng and tteaUng in, 
a dweliing-liaiae; et ea Ecoaae aouiS la denomination de 
th^C. 

Lea crimes Tir6vna et punis en France sous la denomi- 
□atioD de vol domeatique et abut de eon/iance domestipte ; en 
Angleterre et en Irlande eoua celle de larceny or embtide- 
THtTit by eleris or servants ; et en Ecosse sous cellea de (heft, 
breach of trast, and embealement. 

17°. Lea crimes prSvua et punia en France sous la deno- 
mination de tovMradiom conimises par da comptables ou 'gar 
da dipositairei piMici ; en Angleterre et en Irlande aona 
cdle de embes^meni by pvUic oncers; et en Ecoaae soua 
une pareille denomination, comme aussi sous celles de 
iheft, breach of trust, and embetUemaU. 

18°. La banqyerQiitefrauduleuae, et la complidti de ban- 
gueroats frauduleuie: crimes prSTua et punia en France 
par le Code de Commerce et le Code Peiial ; et dans le 
Koyaume Uni sous line pareille denomination ; mais seule- 
ment dans les cas qui aont considSrea dans le Royaume 
Uai comme feloiiUt, et punis de la peine de la transporta- 

10". Le crime de deitruelion (f wn navire ou autre bdci- 
ment de comm^ce, operee par des moyena quelconques, 
dans le cas oix il aurait 6te commis par le capitaine,nii^re, 
patron, ou pilots charge de la conduite du dit navire ou 
batiment : crime pr6vu et puni ea Franca par la Loi du 
10 Avril 1825 ; et dans le Royaume Uni sous une pareilla 
denomination. 

Le crime pr^vu et puni en Franco sous la denomina- 
tion de biXTOierie, et dans le Royaume Uni sous cello do 
piracy. 
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20. The crime of mutiny among the crew of a tkip ; ia 
the cose where persons forming |)art of the crew of a sea- 
going ship or vessel aliall have taken poasesHion thereof by 
fraud or violence committed upon the captain or com- 
mauder ; and also in the case where they shal] have de- 
livered over auch ship or vessel to pirat<?B : a crime pro- 
vided for and panislied in France by the Law of the lOtb 
April 1835, and in the United Kingdom under the deno- 
ULinatiou of piraay. 

The surrender shaU, however, he damanded by either o£ 
the two Contracting Parties only in the following cases, 
that ia to aay ; by the Freooh Governmeot, in those caaeu 
in which tlie acts hereio-before enumerated shall in France 
be considered as cnmea, and be punishable with severe and 
degrading puniehmeata, (peinet a0ictivet et infanantet ;\ 
arid by the British Government, in those cases in whi^ 
the said acts shall be considered as fetonie), and be puDr 
bhable with death, or transportation, or imprisonment 
with bard labour. It shall be suffioieut tor each Govern- 
ment, in order to prove that ita demand is in this respect 
well founded, to annex thereto the article or articles, clause 
or clauses, of the law apphcable to the act which may give 
rise to the surrender. 

Article IIL 

On the part of the French Government, the aurrender 
ahall bo made in the following manner : 

The Ambassador or other Diplomatic Agent of Her 
Britannic Majesty at Paris, shall produce, in support of 
any demand for surrender, an authentic and duly legalised 
copy of a certificate of conviction, or of a warrant to appre- 
hend a person indicted, or of a warrant to apprehend a 
person charged, clearly setting forth the nature of the 
crime with which the fugitive is charged- The judicial 
document thus produced ahall \ie accompanied by the de- 
Boription of the [lerson claimed, and by any particulare 
which may serve to identify him. 
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The Keeper of the Seals, Minister of Justice, shall exa- 
mine the demand and the documents in support thereof ; 
he shall foi'thwith address a report thereon to the President 
of the Republic ; and, if there bo found due cause, a pre- 
sidential decree ahall grant the surrender of the individual 
claimed, and shall order that he be arrested and delivered 
up to the English authorities. 
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20°. Lb crime de tldition parmi C^quipagt iTun narire ; 
(lans le caa oil des individusfitiBftut partie de r&]uipage d'lin 
navire oa b&tiraent de mer, ee eeraieut emparSs du dit 
b^timent par fraude ou Tioleace envers le capitaine oa 
commatidiuiC ; et auasi dana le cas oA lis auraieat livrfi la 
dit batimeut on navire iL dea [liratea : crimB prfevu et puni 
en France jiar la Loi du 10 Avnl 182S, et dauB le Ro^&time 
Uoi sous la d6iiomiuattoa de pCmc^. 

Toutefois, I'cxtradition ne pourra Ctre demoud^e par 
chacune des deui Partiea CoDtractautea que daua les cas 
□i-apr^, savoir : par le QaurernemeDt f rati^ts, dana le 
caa oil lesactea cidessus 6uum6rda B«rniit en Franoe r^ptitgs 
crimes, et punissalilea de peiuea afflictives ou iufamautea ; 
et par le Guuvercement Britannique, daua les cas oil lea 
ni0mea actaa aeront conaidfirfia comme felonies, et punjs- 
Babies de la peine de tuort, ou de la transportation, ou de 
I'emprisDQtiemeDt avec travail forc£. II aufflra & cbaque 
Qouvernement, pour 6tablir la 16gitiniit6 de sa demande k 
cet Sgard, d'y joindre t'article ou les articles, la clause ou 
lea claiues, de lui applicablea an fait qui motivera I'extrit- 
dition. 



Ahticlb III, 

De 1ft part du Gouvemement Fran^aia, I'eitradilion 
aura lieu aiusi qu'il suit : 

L'Ambaaaadeur ou autre Agent Diplomatique de Sa 
MajestS Britaanique b. Paris, joindra k I'appui de chaque 
demande d'extradition, d'exp^dition sutbentique et due- 
ment ISgaliaSe soit d'un certiScat de oondamnation, (eerft- 
Jicale of crmvicCi(m,) eoit d'uu mandat d'arrSt contre une 
peraonne aoouaGe, (warrant to apprehend a perton indicted,^ 
ou d'uQ mandat d'arrSt contre une personne poursuivie, 
(■warrant to apprehend a person charged,) faiaant claire- 
inent couiialtre la nature du crime 4 raison duquel le fugi- 
tif eat poursuivi. Le document judiciaire ainsi produit 
sera accompagiiS du aignalemeut et des autres renseigoe- 
mens pouvant sbrvii: tl conatater I'identitS de riodividu 
i'6Dlam£. 

M. le Garde des Soeaus, Ministre de la Juatioe, eiamiDera 
la demande et lea piteea i\ I'appui ; il en fera I'objet d'un 
rapport immgdiat au Pr6aident de la E6publique ; et, a'il 
V a lieu, un dScret prSeidentiel accordera ['extradition de 
I'indiTidu rficlamS, et ordonnera qu'il soit arrStfi et liTrfi 
■ aux Butorit&i Anglaises. 
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Ill ooneeqaence o£ such decree, the Minister of the In- 
terior sbGill give orders that the individual claimed ma; be 
Bought for, and when arrested, may be conducted to the 
frontier of France, in order to he there delivered to the 
person appointed to receive him on the part of the Englisli 
Qovemment. 

If it should happen that the documents produced bj 
the English Government in order to identify the person 
claimed, and the particulars collected by the agents of the 
Frenoh police for the same pm-pose, should prove insuffi- 
oient, notice thereof shall itnmediately bo given to tha 
Ambassador or other Diplomatic Agent of her Britannio 
Majesty at Paris ; and the individual clamiod shall, if he 
is in custody, continue to be detained until the Eoglish 
Government shall be enabled to produce further proof of 
his identity. 

Article IV. 

On the part of thtf English Government, the surrender 
shall be made in the tollowing manner : 

The Ambassador or other Diplomatic Agent of France 
at London, shall produce to the Government of her Bri- 
tannic Itlaiesty either a sentence of conviction (arrit de 
condamnatioii) or a warrant for apprehension, {mandat 
iTarrlt,) clearly setting forth the nature of the crime with 
-which the fugitive is choired. Such document shall be 
accompanied hy the description of the person convicted or 
accused, and by any other particulars which may serve to, 
identify him. 

The said document, when l^aliaed by the Ambassador 
or other Diplomatic Agent of France at London, shall he 
considered as proof positive that the individual therein 
named has been convicted, or is lawfully accused, of having 
committed a crime cognisable by the French tribunala. 
Her Britannio Majesty's Secretary of State for the Home 
Department shall examine the judicial acts to be produced, 
as above provided, in the name of the French Government ; 
and after having verified the autbonticity of those docu- 
ments, and ascertained that the crime therein specified is 
of those described in the present Convention, he shall 
his warrant to a magistrate, in order to notify to him 
that the surrender of the person named in the documents 
produced has been regularly demanded by the French 
Uovernment conformably to the Convention ; and that in 4 
consequence such person is to he arrested, in whatever J 
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En consequence de ce dScret, M. le Minrntre da I'lii- 
tSrieiir doimera dea ordres pour que Tiiidividu poareuivi 
Hoit reo]i9rch6, et, en caa d'arreatation, conduit juaqu'4 la 
frontiSre de France, pour y 6tre livrfi tk la personne cfiarg6e 
da le recevoir de la part du Qouvemement Auglais. 

S'il arrivait que lea dociim ens prod iiita par le GouTerne- 
iiient Anglaia pour constater ridantitfi, et lea renaeigne- 
luena recueillis par les ^ena de la police Frantjaise pour 
]e rngme objet, ftissent reconnua iitautfiaana, avis en sera 
doiiiili immediate ment i rAmbassadeur ou autre Agent 
Diplomatique de Sa MajeatS Britannique i, Paria ; et i'ln- 
dividu pourauivi, a'il a (it6 airStS, ooutinuwa k Stre dfitenu, 
t^u Attendant que le OauvcrQemeiit Aiiglaia ait pu pro- 
cUiiri! de Douveaus £liSmeua da prcuve pour constater son 
iilentiti. 



Article IV. 

De la part du QonvBrnement Anglais, I'cstradition aura 
lieu de la maniSre suivaote : 

L'Ambassadeur ou autre Agent Diplomatique de France 
i Londrea, produira au Gouvoruement de Sa Majeat6 Bri- 
tannique soit un arrSt de condamnation, soit iiu mandat 
d'airSt, faieant clairement connattre la nature du crime & 
raiaon duquel le fugitif est poursuivi. A ce document 
Beront jointa le aignalement du condamn6 ou du pr6venu, 
et les autres renseignemena et indications pouvaut aervir 
^ faire reconnaltre aon identitu. 

La mGme document, revStu de la legalisation de TAm- 
baaaadeur ou autre Agent Diplomatique de France ^ Lon- 
drea, sera considSrS comme una preuve positive que I'in- 
dividu qui a'y trouve nomra6 a £t^ condatnne, ou qu'il est 
Ifigitimement pourauiyi, oomrae aysnt oommia urt crime 
justiciable des tribunaui Fran<^ia Le Secretaire d'Etat 
de Sa MajeatS Britannique ^our le Miniatere de I'lnt^rieur 
oxaminera lea actea judioiaires produits, ainai qu'il vient 
d'gtre dit, au nom du Gouvernement Frauds ; et apres 
avoir vfirififi I'authenticitS de uea drwumena, et avoir re- 
cnnnu que le crime qui a'y trouve spGcifiS eat un de ceuj 
pr^vus daQB la prSaente Convention, il adreaaera aon war- 
rant ^ un magiatrat pour lui notifier que I'eitradition de 
la x<^t'soune dfiaigp^a dans lea dooumena produita a 6i£ 
rSguliSrement demaadee par le Uouvernemunt FraDQaia 
ootiformdment i la Conveution ; et qu'eu conaSquence 



part of the Uuiteil KiDgrlom he may have taken t^fnga, 
and delivered up to the French suthoritiea. 

On receipt of such warrant, the magistrate shall imm^ I 
diately isane his warraut directing the polic« to Heek tot fl 
and urreHt sucii person, and to bring hiin before himseU; ■ 
or aome other magistrate. The pereon who may be in-1 
consequence arrested by the police shall be brought befora ^ 
the magistrate ; aud the mi^trate, after having satisfied 1 
himself as to the identity of the individual arresiied, either 1 
by the confession or acquiescence of sucb individuu, or by f 
other Bufhcient jiroof, which may be either direct, or pr»- i 
Bumptive and circumstaiitial, shall order that auoh indi- J 
vidual shall be conducted to the frontier of the United fl 
Kingdom, in order to be there delivered to the perHon ap- l 
pointed to receive him on the part of the French Glovem- 1 

If, in those cases where there may be no direct proof, if 
should happen that after an attentive examination on the 

Cof the magistrate, the circumstantial proof should be 
id insufficient, notice thereof shall immediatelybe given 
to the Ambassador or other Diplomatic Agent of France ; 
and the individual claimed shall be detained in custody a 
sufficient time for the French Oovemmeut to furnish to 
the Govemmeut of Her Britannic Majesty any further 
proof which it may be able to produce, in order to identify 
sucb individual. 

Article V. 

Any person claimed who may be detained in custody in 
either of the two countries, in conformity with the stipu- 
Intions of the two preceding Articles, shall be setatliber^ 
if, within one month after the day of his arrest, the OOTemr 
ment which claims his surrender shall not have famished 
the further evidence which it has been required to produce 
in proof his identity. 

The period of such detention shall be lengthened to a 
reasonable extent, in case the individual who shall have 
taken refuge in one of the two countries shall have com- 
mitted his crime in a colonial possession of the other, or 
in a country placed under its protectorate ; and recipro- 
Cidly, in case he shall have committed hia crime in one of 
the two countries, and have taken refuge in a coloni&l txm- 
session of the other. 
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oette persnnne doit Ctre arrfltfie, quel que aoit le lieu du 
lloyaume Unt oil elle ae soit rfifugifie, et remiae bmx auto- 
ritia FranijaiseB, 

A la rficBption de ce warrant, le magistrat devra immu- 
diatement dfilivrer son warrant ordonnant a la police de 
reoheroher et d'atrfiter cette jwrsonne, et de la oonduire 
deTant lui ou devant un autre magiatrat. La personne 
qui sera cndtie par la police en cons6quence, sera omeD^s 
devant lo magiatrat ; et ce lat^istrat, aprda s'Gtre assui^ de 
I'indentitfi de rindividu arrStfi, eoit par le propre aveu on 
I'ocquieacemeat de cet individu, soit par d'autrea preuves 
MuffiaanteB, lesquollos pourront 6tre ou directea, ou pr6- 
somptivea et ciroonstautiellea, ordonnera que cet individu 
suit conduit iL la frotitiSro du Bojaume Uni, pour y 6tre 
hvi-6 i. la personne cliargfie de le recevoir de la part du 
Gouverneraent Fran^ais. 

Daus lea cas oii il n'y aura pas de preuTcs directea, a'il 
arrivait qii'apnls un examen attcntif de la part du na^s- 
trat, lea preures ciroonstatitieilea fusaeut reconnuee iiisuffi- 
Hantos, a?is en eera donnfi imm6diateuient ^ I'Ambassadeur 
ou autre Agent Diplomatique de France ; et I'individu rfi- 
clam6 sera maintcnu eu arreatation pendant le temps n&:es- 
aaire pour qua le Qouvemement Franqaia foumisae h celui 
de Sa MajeatC Britaunique les nouveaux £l^metiH de preuve 
qui Heraient eu son pouvoir, & I'efiet de conatater du mdtne 
individu. 






Ahticlb V. 



[ 



L'individu poursuivi que sera maintenu en arrestation 
.. ina I'uu dea deux pays contraotana, oontormfiment am 
diapoaitiona des deux Articles prSc^eua, sera mia en 
liberty si, dans le mois & compter du jour de aon arresta- 
ticn, le QouvememeDt rficlamant I'eitradition n'a pas 
fouroi les noureaus filSmena de preuve qui lui auioot 6t& 
demaudSa k I'eSet de coitstater I'identit^. 

La diirSe de cette detention eera Bugment£e dans nne 

Sroportion raiaonnable, dans le caa oi I'individu rfifugifi 
una I'un des deux pays aurait commis aon crime dans uue 
dea posaesaiona colouiales de I'autre, ou dans un dee pays 
placiSa 30US aoD protectorat ; et rficiproquement, dans le cas 
oil, ayant commie son crime dana I'un des deux pays, il 
Be Berait r6fugi£ dans une des possesaious ootoniaies de 
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Article VI. 

In aay case where an individual conTJcted oi 
France of any of the crimes described in the present C 
vention, and who shall have taken refuge in the ITnito 
Kingdom, shall have obtained naturalisation ii 
subsequently to his conviction or accusation, such natura 
aation shall not prevent the search for, arrest, and en. 
render of such individual to the French authorities, i 
conformity with the said Convention. 

In like manner the surrender shall taike place oi 
of France in any case where an individual accused or ci 
victed in England of any of the same crimes, who 8 
have taken refuge in France, shall under the sair 
stances have obtained naturalisation in France, 

Article VII. 
No accused or convicted peraon who may be surrender 
shall in any case be proceeded against or punished < 
account of any political oSenco committed prior to li 
being surrendered, nor for any crime or offence not d 
scribed in the present Convention, which he may h 
committed previously to his being surrendered j 
proof of having been so surrendered under this Conventifl| 
shaJl be a good and valid dcfunce against any procee 
on aQQOunt of any political offence previously commil 
and shall entitle the jiarty to an immediate acquittal 

Article Till. 
The fmrrender shall not take place if, since the o 
mission of the acts charged, the accusation, > 
viction, exemption from prosecution or punishment 1 
been aoquired by lapse of^ time, according to the laws Q 
the country where the accused shall have taken refuge. 

Ahticlb IX, 

If the individual claimed should be under proseontios 
or in custody, for a crime or offence committed in ■"* 
country where he may have taken refuge, hia surrei 
may be deferred until he shall have suffered hia pun 

In case he should be proceeded against or detained il 
such country, on account of obligations contracted towi 
private individuals, his surrender shall nevertheless t 
place, the injured party retaining his right to prosecut 
hia claims before the competsnt authority. 
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Akticle VI. 
indiTidu EondBinnfi ou accTi86 en France 
■imes prfivus dans la prfiaente Convention, 
le Eoyaume Uni, aerait imrvenu k ae faire 
naturaliser sujet Anglais past^rieurement & la condamna- 
tion on i. TaccuBation dont il est I'objet, catte naturalisa- 
tion ue mettra aucun obstacle k ce que la recherche, I'sr- 
reatation, et la remise de cat individu aux antorit6a Fran- 
coises aient lieu conformSment i, la laSme Contention. 

L'eitradition aura lieu paraillement de la part da la 
France dans le cas od'un individu puursuivi ou condamnS 
en Angleterre pour un des mSmes crimes, et rfifugifi en 
France, aurait obtenn dans les m@mes circonatanceB la 
itaturaliBatian FraD<;aise. 

Article VII. 
Le prSTenu ou le condamn^ dont I'eitrBdition aura 61G 
aocorf6e, ne jionrra 6tre dans aucun caa poursuivi ou puni 
pour aucun a6Iit politique ant6rieur & l'eitradition, ni pour 
aucun dea crimes ou dfilita non pr^vna par la prfisento 
ConTention, qu'il aurait commia antdrieurement & l'eitra- 
dition ; et la preuve qu'on a 6t6 ertradS eu vertu de la 
pr&eato Convention sera considSrSe comme un mojen de 
defense bon et valable contre les poursuites qui seraient 
esercfiea en raison d'un dfilit politique antfirieurement 
commit, et entralnera Vacquittement inmi6diat du pr£venu. 

Article VIIL 

L'eitradition ne pourra avoir lieu si, depuis les faits 

imputfis, la pourauite, ou la oondamnation, la prescription 

de Taction on de la peine est acqutse, d'apr^ les lois du 

pays oil le prSveuu s'est r£fugi£. 



Abticle IX. 

Si Tindividu rfclamfi est pourauivi ou Be trouve dfitenu 

pour un crime ou dfilit iju'il a oommis dans le pajs oil il 

a'est rfitugifi, son eitradition pourra 6tre ditiSrSe jusqu'i ce 

qu'il ait subi sa peine, 

Dans le cas oft il serait poursuiTi ou detenu dans le 
mgme pays, & raison d'obhgations par lui cuntract^ea 
oavera dea pitrticuliers, son eatredition aura lieu nfiaa- 
moins, sauf a la partie l£a6e iL poursnivre ses droits devout 
I'autorit^ comp^tente. 
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Abticlk X. 

If the person accused or convicted should not be t 
subject of that one of the two States by which he id 
uUimed, he shall not be aurreDdered untO after the Gover 
ment to which he holonga shall have been consulted, e 
have hadaufflcient opportunity to etate any re 
it may have for opposing the aurrender, In every ai 
case, the Government upon which the demand is m; 
ahall be free to take auch decieion aa it may thinlt fit, ai 
to dehver up the accused to he tried either in his nati., 
country, or in the country where the crime shall havja 
bees comnutted. 

If the individual claimed by one of the two Contr 
Parties, in pursuance of the present Convention, should b 
also claimed by one or several other Powers, on aceom; 
of other crimes committed upon their territory, tiia si 
render shall, in preference, be granted in oomphance wi , 
that demand which ia earliest in date ; unless an;^tlu 
arrangement should be made between the Govemioeiri, 
which have elaimed him, either on account of the graviM 
of the orimeH committed, or for any other reaf 

AimcLE XI. 

Everv article found in the possession of the individual'! 
claimed, at the time of his arrest, shall lie seized, in ore 
to be delivered up with his person at the time when t 
surrender shall be made. Such dehvery shall not I 
limited to the property or articles obtained by stealing ot3 
by fraudulent bankruptcy, but ahall extend to everyttun^il 
that may serve as proof of the crime. It uhall take plao»iH 
even when the surrender, after having been ordered, shall. ^ 
bo prevented from taking place by reason of the escape or 
death of the individual claimed. 

Abticle XI L 
Each of the two Contracting Parties shall defray the 
expenses occasioned by the arrest within its territories, 
the detention, and the conveyance to its frontier, of the 
persons whom it may consent to surrender in pursuance 
of the present Convention. 

Article XIII. 

The stipulations of the present Convention shall be 

applicable as well to the respective colonial posaessions of 

the two Contracting Partiea, as to the countries plaoed 

under their protectorate. Article IX. of the Treaty of the 



AUTICLE S- 

!i le prfivenu ou le condanmS n'esfc paa Bujet de celui 
des deux Etats qui le reclame, il ne pourra fitre livrC 
qu'aprSa que le Gouvemeinent auquel il appartient aura 
etS consult^ et mis en denieure de faire coDiiattre les 
motifs qu'il pourrait avoir de s'opposer i. I'estradition. 
Dane toua lea cas, le Gouvememeiit aaiai de !a demande 
reatera libre d'7 doucer la suite qui lui paraltra coave- 
nabte, et de livrer la prSveou pour Stre jugfi aoit k aoa pays 
natal, soit au pays oh le crime aura 6te commis. 



tractantes, aax termes 1 
trouvait Sgalement rficlamfi par una ou pluaieura autres 
Puissanoea, ^ raison d'autres crimes commia aur leur terri- 
toire, son eitraditioii sera priffirabiement aocordfie it la 
demande qui sera la premiere en date ; k meina qu'il n'en 
Doit diffSremment diapoae eiitre lea Oouvernemeos rSola- 
raana par des motifs tirfis, soit du degrS da gravitfi du 
crime, soit d'autrea cousidfrations. 

Aeticlb XL 
Toua les objets trouvfs en la posaesaioQ de I'individu 
rgclamg lors de son arrestation, seront eaisis, pour Stre 
livria aveo aa personne au moment oil s'efi'ectuora Teitra- 
dition. Cette remise ne ae bornera paa aux valeura ou aux 
objets quelconquea prorenant de vol ou de banqueraute 
frauduleuse, mais elle comprendra tona ceux qui pouiraient 
servir cl la preuve du crime. De plus elle sera eflectu6e 
dans le oaa ia6me oil Teitradition, ayant 6tfi ordonnSe, ne 
pourrait avoir lieu neanmoins par suite de I'^vaaion ou de 
la mort de I'iudividu r6clBm6. 

Abtiole XII. 

Chacune des deux Partiea Contractantea aupportera les 
fraia ocoasionn6» {lar rarrefltation aur son territoire, la 
detention, et le transport ^ aa frontii^re, des individus dont 
elle accordera rextradition eu vertu de la pr6seate Con- 
veation. 

AnncLB XIII. 

I/es dispositions de la prfisente Convention aont appli- 
cablea, tant aux posaesaioos coloniales respactives des 
deux Parties Coutractantes, qu'aux payaplac^a boub leur 
protectorat. Toutefoia 1' Article IX. du iVaitfi du 7 Mars 
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7th of March 1815, ahall, however, continue in force j; 
I'egard to the respective possesaions of the said F 
the East Indies. 

It is further agreed that any demands for e 
wbicb may be loade in pursuance of the present Artioli 
may be (lispoaed of by the respective Governors of it 
aaia possessions or countries ; auoh Governors being, ho^ 
ever, bound ultimately to report the affair to their ri 
tive QovBrnDients at hoine. 

Article XIV. 

The Btipulations of the present Convention shall in n 

wise be applicable to crimes committed previously to ttg 

13th of February 1843, the date of the former Conyentii 

concluded between the Contracting Parties. 

Articlb XV. 

Her Eritonnic Majesty engages to recommend to ParlS 
meat to pass an Act to enable her to carry into eiecuf 
the arrangements of the present Convention. When ai 
An Act shall have been passed, the Convention shall C( 
into operation from and after a day to be then fixed u 
by the two High Contracting Parties ; and due notice sf 
be given beforehand bv the Government of each coi 
of the day which may be so fiaed upon. 

The Conventioa ahaU continue in force until six ip 
aft«r either of the two Contracting Parties shall have gi 
notice to the other of its intention to terminate its o] 
tion. Such notice, however, shall not be given b 
1st of January 16S4, 

Aetiole XVI. 

The present Convention shall be ratified, and the ratif 
cations shall be exchanged at London as soon as may \> 
within three weeks from the date of signature. 

In witness whereof, the respective Plenipotentiaries have 
signed the same, and have affixed thereto the seals of their 

Done at London, the twenty-eighth day of May, in the 
year of oar Lord one thousand eight hundred and nitj-tvQ^ 
(L.S.) Malubsbobi. 
(L.S.} A. Walbwbkl I 
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1815, coDtinuera k 6tre en vigueur en oe qui conoerne les 

S)3se3sioi)3 respectjvea des ditea Parties dans lea Indes 
rientalea. 

n eat de plus convenu que les demandes d'estradition 
qui seraient formfiea en eificution du prfeent Article, 
ponrront Stre traitSea entre lea Oouverneura respeatifa 
des ditea possessions on des dits pays ; sauf aux dits 
Gouvernenra iL rendre ult6rieiirement compte de I'afFaire 
aux Gouvernemena mfitropolitaina reapectifa, 

Akticlb XIV, 
Lea dispositions dela prfiaente Convention ne seront eii 

ment au 13 Ffivrier Xa43, date de la Convention prScSdeni- 
ment conolue eutre lea Furtiea Controctantes. 

AanCLB XV. 
Sa Majeate Britanniqua s'engage ^ recommander an 
Parlemeut d'adopter une loi qui i'autorise b, mettre eu 
vigueur lea dispositions de laprSsente Convention. Loraque 
cette loi aura etS adoptee, la Couvention sera mis>! ^ exe- 
cution 4 partir d'uu jour qui sera alora fii6 par lea deux 
Hautea Parties Contractantea ; et dans chaque paja le 
Qouveruement fera ddment connattre d'avance le jour 



La Convention ne cessera que six moia aprgs que I'une 
des deui Parties Contractantea aura notifie i, I'autre sou 
intentiott d'y mettre tin, sana que cette d£nonciation puisse 
- ■ ' 5 - . . ■ . - ^.|^j [g jg, Janvier 1804. 



Article XVI. 

1a pr6aentc Convention sera ratififie, et les ratifications 

en seront ^cbang^es ^ Londres le plus t6t que faire st 

Soutra dans le d6lai de trois semaines & compter du jour 
e la aignatare. 

Eu foi de quoi, les PI6nipotentiaires respectifa I'out 
signfie, et y ont apposS les cachets de leurs arraea. 

Fait ^ Londres, le visgt-huit Mai, Tan de gr&ce mil buit 
cent cinquante-dcux. 

(L.S.) Malmesburt. 
(L.S.) A. Walewski. 



Uemobaxduu BEaPECTiNe Cases of ExiRADmoK i 

British Sudjecis from Fbakce between the Tej 
1862 AND 1865. 

1. Cose of James Howie, fraudulent bankrupt, wht 
extradition is appliud for, October 8, 18-')2, but the Frei 
liOTernmeat, though coosenting to the extradition, di 
not succeed in finding bim, as recorded in 
dated October 29, 16S2. 

2. Case of Alexander Heilbroun, accused of foi 
8epteinl>er 12, 1«53, The French Government oo 
to the same, (October 1, 1853. 

&. Case of Harrj Artbur Allen, accused of f orgeiy, 
extradition was requested December 3, 1853. To 
request no reply from the French Government is to 
found. 

4. Case of David LandrigMi, an English deserter, Ji 
15, 1854, whose extradition the French Goveniment 
on the ground of desertion not being one of the crim 
tioned in the Treaty, June 30, 1854. 

5. Case of Charles Healy, whose extradition is requc 
March 8, 1857, be being acuused of fraudulent bankru[ 
The French Government consent to give him up, Hi 
24, 1857, but the original requeat is withdrawn, owing 
the fact of Healy's compounding with his creditors, Aj 
24, 1857. 

6. Ciise of Thomas Qlasa, whose e^stradition m reqr 
February 28, 1M57, and granted March 30, 1857, 

7. Case of Michael cWke, whose extradition is asked 
for, June S^ 1859, The French Government reply that 
search will be made for him with a view to the aboTo 
result, but a final despatch, 'dated August 22, 1659, stal 
that no trace of him can be found. 

8. Case of Baron de Vidi!, whose extradition is requei 
July 10, 1861, and refused, July 11, 1861, because he 
French subject. 

9. Case of Francis James Leah, whose extradition is re- 
quested, September 12, IftfiS, but refused, September 14, 
1865, because theft, the crime of which the above was 
accused, docs not come within the scope of the Treaty. 
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25 & 26 VICT., CAP. LXX. 
An Act fou orvisa Effect to a Convektion between 
Her Majesty asd thp Kino op Denmark for the 
Mdioal SuaRESDGE OP CniMiNALS.^29(A July 1862. 
Whereas a Convention between fier Majesty and the 
King of Demaarh for tiie mutual surrender of criminals, 
in tSe words and figures set forth in the schedule hereto, 
was signed at London on the fifteenth day of April one 
thouEand eight hundred aud sixty-two, and the ratifica- 
tions thereof were eichanged at London on the twenty- 
seventh day of May one thousand eight hundred and 
aiity-two ; And whereas it is expedient that proviaioa 
Hhould he made for carrying the said Convention into 
effect : Be it therefore enacted hy the Queen's most ex- 
oeUent Majesty, hy and witli the advice and consent of the 
Lords spiritual and temporal, and Commona, in this present 
Parliamotit assembled, and by the authority of the same, 
ua follows : 

Definition of Magistrate. 
\. The term "Magistrate" ia this Act shall mean a 
justice of the peace or any other person or court in the 
United Kingdom, the Channel Islands, or any other part of 
her Majesty's dominions, having power to commit for trial 
persona accused of crimes against the law of that part of 
her Majesty's dominions in which any offender liable to be 
delivered up under this Act is found. 

Certain OJ'enderi to he Apprehended on Bequisition of an 
Andasaadcr of the Kin^ of Denmark. 

2. Where requisition has been made pursuant to the 
said Convention in the name of his Majesty the King of 
Denmark by his ambassador or other accredited diplomatic 
agent, to deliver up to justice any person, who, being ac- 
cused or convicted of any crime tor which such person is 
liable to be delivered up in pursuance of the said Conven- 
tion, is found within the dominions of her Majesty, it shall 
be lawful fur one of her Majesty's principal seoretariea of 
state, by warrant under his hand and seal, to signify that 
such requisition has been made, and to require aU magis- 
trates within their several jurisdictions to govern them- 
selves accordingly, and to aid in apprehending the person 
so accused or convicted, herein-^ter referred to u.s the 
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fugitive, and in committing him to gaol for the purpose i 
hiBbeiugdelivereduptojusticBBCCoriling to tlieproviaii ' 
of the add Cocventioa : 

Upon the issue of any such warrant as aforeaaid, it 
be lanful for an; magistrate acting within the limits of 
jurisdiction, to issue his warrant for the apprehenaion of 
the said fugitive, and to commit him to gaol, there to re- 
main until delivered up pursuant to such requisition as 
aforesaid ; provided that the following coaditions are com' 
plied with before the warrant is issued bj the magistrate. 

Firstly, That in the case of a fugitive accused of crima 
it is proved to the satisfaction of the magistrate, upon oath 
or by affidavit, that the party applying to him tor a warrant 
is the bearer of a warrant of arrest or other equivalent 
judicial document for the arrest of the said fugitive issued 
by a judge or magistrate duly authorised to take cognis- 
ance of the acts charged against tbe fugitive in Denmark, 
and clearly setting forth, in the opinion of tbe magistrate 
to whom the application for a warrant under this Act ' 
made, the acta in respect of which the original warrant 
issued : 

Secondly, That in the case of a person accused such 
dence is produced to the magistrate as, according to thi 
laws of the part of her Majesty's domiuions in. which the 
magistrate is acting, would in bis opinion justify the an- 
prehension and committal for trial of the fugitiye if the 
crime of which he is accused had been there cMnmitted, 
with this qualification, that depositions or statements ov< 
oath, certified under the hand of the magistrate by whoi 
the original warrant was issued and attejted-by me oa( 
of tbe party producing them to be the original depositi< 
or statements, or true copies thereof, may be received 
evidence of the criminality of the fugitive apprehended r* 

Thirdly, That ia the case of a fugitive convicted 
crime an authenticated copy of the conviction is produi 
and proof of tbe identity of the person convicted is gi' 
to the satisfaction of the magistrate : 

Where aw person liable to be delivered up in pursuant 
of the said(iiuventionisfound in /re^anfi^ a warrant undf 
the hand of the Chief Secretary or of the Lord-Lieutenani 
of/j'eianrf shall for the purposes of this Act be equivalent 
to a warrant of one of her Majesty's principal secretaries of 

A magistrate may administer 



sof tl 






oath for any of the 



The warrant of ai)y police 



.trate of tbe metropo1]tf^^^| 
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issued in pursuance ot this Act may be eieouted in any 

SKTb of England in the same manner as if the same hail 
BBQ originally iasued or subsequently endorsed by a justice 
of the peace having jurisdiction in the place where thu 
same is executed. 

Provision as to Coloniee. 
3. "Where any such fugitive aa aforesaid has fiod from a 
colony or possession of the King of Benmart ^cd is found 
in a colony or possession of her Majesty, the requisition 
herein-betore required to be made in the najue of his 
Majesty, the King of Denmai-t, by his ambassador or other 
a<;credited agent, may be made directly by the governor of 
the first-mentioned colony or possaasioa to the governor of 
the other colony or possession, subject to this proviso, that 
the governor upoQ whom the requiaition may be made 
shall be at liberty either to grant the surrender or to refer 
the matter to hia government, and any warrant issued by 
the governor upon whom such requiaition is made shall 
have in such colony or possession the same efi'ect as a 
warrant issued in pursuance of this Act by one of her 
Majesty's priucipa! secretaries of state has in E'lgla'id. 

Offenders lo be ddivered up. 
i. It shall be lawful for one of her Majesty's principal 
secretaries of state, or in the case of any person committed 
in Irdatid for the Chief Secretary of the Lord-Lie utenaut 
of Ireland, and in the case of any person committed in 
any of her Majesty's colonies or possessions abroad fur 
the ofScer administering the government of any such 
colony or posse^on, by warraut under his hand and sea! 
to order any fugitive committed in pursuance of this 
Act to be dejivered up to such person or persons as may 
be duly authorised in the name of the said King of Deii- 
taari: to receive the person so committed, and convey him 
to the dominions of the King of Dtnmarlc, and such 
fugitive shall be delivered up accordingly ;' and it shall be 
lawful for the person or persons authorised as aforesaid to 
receive, hold in custody, and take to the dominions of the 
King of Denmark the fugitive so delivered to him ; 
and it the said fugitive escape out of any custody to which 
he may be delivered as aforesaid, it shall be lawful to 
retake him, in the same manner as any person accused uf 
any crime against the laws of that part of her Majesty'si 
dominions to which he escapes may be retaken upon .in 
QHcape. 

G 2 
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After two motuht the jterions apprehended may 
charged, if not conveyed out of her Majesty's dom 

5. Where anj fugitive who has been committed under 
this Act, to remain until delivered up pursuant to requisf- 
tion as aforesaid, is not delivered up pursuant thereto, and 
conveyed out of her Majesty's dominions, within two 
caleniW months after such committul, it shall be lawful 
for any of her Majesty's judges in that part of her 
Majesty's dominions in which such fugitive ia in custody, 
upon application made to him by or on behalf of the per- 
son so committed, and upon proof that reasonable notice 
of the intention to make such application has been given 
to some or one of her Majesty's principal aecretaries of 
state in Great Britain, or in Irdaitd to the Chief Secretaiy 
of the Lord-Lieutenant of Irdavd, and in any of b^g 
Majesty's colonies or possessions abroad to the office' 
admimateriag the goverumeiit of any such colony i 
possession, to order the person so committed to 1 
discharged out of custody, unless sufficient c 
shomi to such judge why the prisoner should not be d 
ctiarged. 

Limits of Act. 

6. If, by any law or ordinance tu be hereafter made \^m 
the local legislature of any British colony or posaeaioos I 
abroad, provision may be made for carrying into complete m 
etfect within such Gol<my or possession the objects of tfaiK4 
Act by the suhstitutioa of some other enactment in lioij 
thereof, it shall be competent to her >lajesty, with tl»4 
iwlvicQ of her Privy Council, {if to her Majesty in Conne 

it seem meet, but not otherwise,) to suspend the operaticA^ 
within any such colony or posaession of this Aot so long" ■ 
08 such substituted enactment continues in force there, f 
and uo longer. 

Cmitinuance of Act. 

7. This ActshallcontinueiuforceduringthBcontinuance 1 
'if the said Convention. 



SCBEDULE. 



for ikt laMuai surreTider of c 
London, April 15, 186S. Mttifinations aeeAanged 
ZoJtd^>T^, May 27j 1662. 
Her Majesty the Queen of the United Kingdom 
Great Britain and Ireland, and his Majesty the King 
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Denmark, having judged it expedient, with a view to the 
better admiuiatration of juatice, and to the preTentioii nf 
crime within their respective territories and juriedictiunH, 
that persona charged with or convicted of the crimes herein- 
^ter enumerated, and heing fiigitivea from justice, ahoulil, 
under certain ciroiimstanires, he ceciprocally delivered up ; 
their said Majesties having named aa their plenipotenti- 
ariea to conclude a Convention for this purpose ; that is tu 

Her Majesty the Queen of the United Kingdom of Great 
Britain end Irela:id, the Eight Honourable John Earl 
Russell, Viscount Amberlej of Amberlej and Ardsalla, a 
peer of the United Kingdom, a member of her Majeaty'a 
Moat Honourable Priv^ Council, her principal Secretary of 
State fur Forei^ Affairs ; 

And hia Majesty the King of Denmark, M. Torben de 
BiUe, his chamberlain, Commander of the Order of Dane- 
brog, and decorated with the cross of honour of the same 
order, bis envoy extraordinary and minister plenipoteii- 
tiaiT to her Bribmtiic Majeaty ; 

Who after having oommuiiioated to each other their 
respective full powers, found in good and due" form, have 
agreed upon and concluded the following articles : 

Article L 
agreed that the high contracting parties sbiUI, on 
uisition made in their name throush the mediiun of 
reapective diplomatic agents, deliver up to justice 
persona who, being accused or convicted of murder, (com- 
prehending the crimes of asaaaaination, parricide, infan- 
ticide, and poisoning,) or attempt to commit murder, or of 
forgery, (comprehending the counterfeiting of bank-notes, 
or public securities, or money,) or of truudukut bankruptcy, 
committed within the Juriaaictioa of the requiring party, 
shall he found within tha territories of the other, provided 
that such persona are not subjects of the party upon which 
the requisition ia made. Provided also, that in the case 
(if a person accuaed, the surrender shall be made only 
when the commission of the crime shall he so estabhshed 
as that the laws of the country where the fugitive or per- 
son so accused shall ba fouud would justify his appre- 
henaion and commitment for trial if the crime had been 
there oommitted, and in the case of a person convicted, 
the Gurreud«r shall be made only on the production of an 
"lenticated copy of his conviction and on proof of his 
itity. 
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Consequently, on the part of the Danish government, I 
the Burrender shall be made only by the oonaent of thoifl 
minister to whose department appertains the administra 
tion of justioe, aad after the production, in the o ^ 

person accused, of a warrant of arreat or other equivaleiitw 
judicial dooument issued by a judge or other oompetenta 
authority in the United Kingdom, clearly setting forth 
the acts for which the fugitive shall have rendered him- 
self accountable, or in the case of a person convicted, on 
the production of an authenticated copy ot hia conviction 
and on proof of his identity. 

On the part ot the British Eovernment, the surrender ii 
the case of a person accused shall be made only on t*" 
warrant or other equivalent judieiid document for t 
arrest of a fugitive issued by a judge or magistrate do] 
nuthorised to take cognisance of the acts charged againE 
the fugitive in Denmark, and oa duly authenticated daij 
positions or statements on oath before such judge ( 
m^strate, clearly setting forth the said acts, or on sac 
other evidence thereof as, according to the laws of England, 
would warrant the apprehension of the said fugitive and 
his committal for trial for the said acts, if they had bee&l 
therein committed, or in the case of a person conv' ' ' 
on the production of an authenticated copy of his c 
tion and on proof of his identity. 



Articlb ir. 

In the case of the person accused or convicted of any o; 
the crimes mentioned in the preceding article, who maj 
have fled from a colony or posseission of one of the higt 
contracting parties and be found in a colony or poa 
of the other, the surrender shall be made, subject alway; 
to the conditions prescribed in the preceding article, on tj 
requisition addressed by the governor of the one colony? 
directly to the governor of the other. The governor upon J 
whom the requisition is made shall he at liberty either toS 
grant the surrender or to refer the matter to his govern-.^ 



The expenses of any detention and surrender made ii 
virtue of the preceding articles shall be borne and defr^ed 1 
by the government in whose name the requisition shall J 
have been made, 



■ -or. 
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Article IV". 

' -The present Convention aliall come into operation aa 
soon aa the necessary legislative Acta shall have been passed. 
Either of the high contracting parties aball be at liberty in 
give notice to the other at any time for its termination ; 
itnd in such case it shall altogether ce&se and determine 
at the expiration ot six months from the date of such, 
notice. 

Akticlh V. 
The present Convention shall be ratified, and the ratifi- 
cations shall be exchanged at London in one month, or 
sooner if possible. 

In witness whereof, the respective pleoipotentiarieB have 
signed the {present Coiivention, and have affixed thereto 
the seal of their arms. 

Done at London the fifteenth day of April, in the year 
of our Lord one thousand eight hundred and sixty-two. 
(LS.) EosaELL. 

(L.S.) ToEBEs Bills. 



29 & 30 VICT., CAP. CXXL 
s THE Amendment of the Law kelatkq to 
lEs OF Extradition.— IW A Avgiut 1866. 
Whereas difficulties have been experienced in carrying 
into eieoution treaties for the eitiutlition of persons ac- 
cused of Crimea between her Majesty and the sovereigns 
or governments of certain foreign states: And whereas 
the statutes now in force for this purpose have been found 
insufficient : And whereas it is expedient to amend the 
same, and to give greater facilities than at present eiist 
under the aforesaid statutes for the admission in evidence 
of judicial or ofGcial documents or copies of documents ; 
Be it enacted by the Queen's most excellent JIajeaty, by 
and with the advice and consent of the Lords spintod and 
temporal, and Commons, in this present Parliament assem- 
bled, and by the authority of the same, as follows : 

WarraiUn of Arrest and Cooiu of Depositions to herectivedin 
Evitk'ict if aiulitniiciitea in manner spedjied ii/ this Aa. 
1. That warrants of arrest and copies of depositions 
signed or taken by or before a judge or competent magis- 
trate iu any foreign state with which her Majesty may 
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have entered into, or may hereafter enter into, anj treaty, 
for the estraditioQ of fugitive offenders or persona acousi 
of crimes, shill heaoefortli be reoeived in evidence if a 
thenticated in the manner following, that ia to Bay, if tl 
warrant of arrest purjiorts to be eigiied by a judge or o'' 
competent magistrate of the country ia wbich the b 
aball have been issued, and if the copies of de^sitii 
purport to be certified under the hand of such judge a 
magistrate to he true copies of the original depositioi ~ 
and if the signature of the judge or magistrate in each a 
shall be authenticated ia the manner usual in tb ^ _ __ 

tive states or couutriea h; the proper officer of the d^ui«1 
ment of the minister of justice, and sealed nith the om(^,| 
seal of auoh minister ; and all courts of justice ai 
trstes in her Majesty's dominions shall take judicial Dotick ] 
of such official seal, and shall admit the clucunieuts bo I 
authenticated by it to be received in evidence without, f 
further proof. 

Thii Act to be cOTutrtied v!ith S & 9 Viei.,c. 113, ant! 14 & 1^4 
Vicl^ c. 99. 

2. This Act shall be construed with ao Act passed ii_ _ 
the eighth and ninth years of the reign of her Majes^ 
chapter one hundred and thirteen, intituled, "An Act to 
facilitate the Admission in Evidence of Official and other 
Documents," and also with an Act passed in the fourteenth 
and fi-fteenth years of the reign of her Majesty, chaptenr 
ninety-nine, intituled, "An Act to amend the Law of 
Evidence." 

Duration of Act. 

Z. The duration of this Act shall be limited to the first 
day of September one thousand eight hundred and siity- 



CANADA. 
Thb Lamirande Extradition Case. 
A complete account of this will be tomul in the follow- 
ing judgment delivered by Mr Justice Drummond ; — " On 
the 26th July last (IS66) a document under the signaturu 
of hia Eicelleocy the Governor-General, purporting to be a 
warrant for the extradition of the petitioner, iasued uuder 
the authority vested in hia ExoeUenoy by Uie proviHtona 
of 6 and 7 Vict., intituled ' An Act to give effect tu a Con- 
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vantion between her Majesty and t!ie King of the French 
for the apprehension of certaiu ofienders,' setting forth 
that the said petitioner stood accused of the crime of 
' forgery by having in his capacity of cashier of the B&nk 
of France at Poitiers, made fake entries in the hooka of 
the said bank, and thereby defrauded the said bank of the 
sum of seven hundred thousand francs ;' that a requisition 
had been made to his Excellency by the Consul-General of 
France in the province of British North America to issue 
his warrant for the arreat uf the said prisoner, and requir- 
ing all the jnaticea of the peace and o&er moigistratea and 
officers of justice within their several jmnsdir.tions to aid 
in apprehending the petitioner and committing him to jail. 
Under this document the prisoner was arrested, and after 
examination before William K. Brehaut, Esq., police magis- 
trate and justice of the peace, was fully committed to the 
common jail of this district on the 22d day of the current 
month of August On the following day, between the 
hours of eleven and twelve o'clock in the foreuooc, notice 
was given in due form by the prisoner's counsel to the 
counsel charged with the crimincd prosecutions in this dis- 
trict, that he (the counsel for the priaonert would present 
a petition to any one of the judges of the Court of Queen's 
IJench who might be present in chambers at one o'clock in 
the afternoon of the following day, (the 24th,) praying for 
a writ of habeas corpus and the discharge of the prisoner. 
At the time appointed this petition v»m submitted to me. 
Mr J. Doutre appeared for the petitioner, Mr T. K. Ram- 
say for the Crown, and Mr Pominville for the private pro- 
secutor. A preliminary objection, raised on the ground 
of insulticieDt notice, was overruled. Mr Doutre then set 
forth his client's cose in a manner so lucid that I eoon 
convinced myself, after perusing the statute cited in the 
warrant of ertradition, that the warrant itself, the pre- 
tended warrant of arrest alleged to have been issued in 
France — arril de rtnvai — and all the proceedings taken 
with a view to obtain the extradition of the petitioner 
were unauthorised by the above cited statute, ifiegal, null 
and void, and that the petitioner wb.b therefore entitled 
to his discharge from imprisonment. But as Mr Pomin- 
ville, whom I supposed to be acting as counsel for the 
Bank of France, wished to be heard, I adjourned the dis- 
cussion of the case until the following morning. I would 
have issued the writ before adjourning had the counsel 

I for the prisoner insisted upon it. But that gentleman 
IfW-'DO doubt lulled into a sense of false security by tlje 
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indigriatioa displayed bj the counsel for tfae Crown wfaq 
Mf Doutre signified to me his appreheoaioD tbat a ee 
de main was in contemplation to cari^ off tke petitioi 
before his case had been decided. O.i the following n 
ing, Satnrdaj, the 23th of this month, I prdered the 
ing of a writ of habeas corpus to bring the iietitioaerbefof, 
me with a view to hia immediate diacharge. Mydetermi-i 
nation to discharge him was founded upon the reasons fol- 
lowing; — 1. Because it ia provided by the 1st aectioD of 
the Act of the British Parliament to give effect to a Con- 
vention between her Majesty and the King of the French 
for the apprehension of certain oftendera, (S and 7 Vict., c. 
75J that every roquiaition to dehverup to justice anyfiigi- 
tive accused of any of the crimes enumerated ia the said 
Act shall be made by an ambaasadoF of the govemment 
of France or by an accredited diplomatic agent, whereas 
the requisition made to deliver up the petitioner to justice 
has been made by Abal Frederic Gautier, Conaul-General 
of Franca in the provinces of British North America, whc 
is neither an ambassador of the govtimment of France n 
an accredited diplomatic agent of thatgoyeniment,accoi_ 
ing to bis own avowal upon oath. 2. Because, by the 3i 
section of the said statute it is provided that no justioe a^ 
the peace, or any other person, shall issue his warrant foi; 
any such supposed offender until it shall have been prove 
to him upon oath or Bfhdavit that the person applying fo(] 
auch warrant is the bearer of a warrant of arrest or " 
equivalent judicial document, isaued by a judge o] 
petent magistrate in France, authenticated in such ntanE 
as would justify the arrest of the supposed offender 
Prance upon the same charge, or unless it shall appear U 
him that the act charged against the supposed offender iaj 
clearly sat forth in such warrant of arrest or other judiwi 
document ; whereas the justice of the peace who issued hi 
warrant against the petitioner issued the same withotitij 
having any such proof before him, the only document pro-"* 
duced before him, as well as before me, in lieu of such 
warrant of arrest or other equivalent judicial documents 
< being a paper writing alleged to be a translation into Englisb 
of a French document made by some unknown or unauthor-, 
ised person in the office of the counsel for the prosecutoB-j 
at New York, and bearing no authenticity whatever, 3. Bw 
cause, supposing the said document purporting to be ■ 
translation of an acte iJP accusation, or indictment accom 
i by a pretended warrant for arrest, and designate 



I translation 

^^^H panied by 



i, to be authentic, it duca not contaig 
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tbe deaigDation of arj orima comprised in the namber of 
the various orixiies for, or by reaaon of the alleged comTniH- 
eioD of 'which any fugitriye can be extradited under the said 
statute. 4 Because bj the 1st section of the said Act it 
is provided that no jiiatice of the peace Bhall commit any 
persoa accused of any of the crimes mentioned in the eaid 
Act (to wit, murder, attempt to commit murder, forgery, 
and fraudulent bankruptcy) unless upon such evidence as 
according to the laws of that part of her Majesty's do- 
minions in which the suppoaed oflender shall be found 
would justify the apprehension and committal for trial of 
the person so accused, if the crime of which he shall be 
accused had been there committed ; whereas the evidence 
produced against the petitioner upon tbe accuMtion of for- 
gery brought against him before the committing magistrate 
would not have justified him io apprehending or commit- 
ting the petitioner for the crime of foi^ery had the acts 
ohai'ged against him been committed io that part of her 
Majesty's dominions where the petitioner was found — to 
wit, io Lower Canada. 6. Because the said warrant for the 
extradition of the petitioner, as well as the warrant tor his 
apprehension, does not charge bim with the commission of 
any one of the crimes for which a warrant of estvadition 
can be issued under the said statute ; inasmuch as in both 
of the said warrants the alleged oflence is charged against 
the [letitionor oa ' forgery by having in the capacity of 
cashier of the branch of the Bank of France at Poitiera 
made false entries in the books of tbe bank, and thereby 
defrauded the said bank of the sum of seven hundred 
thousand francs.' Whereas the said offence as thus design 
nated does not constitute the crime of forgery according 
to the laws of England and Lower Canada, for, to use the 
words of Judge Blackburn when he pronounced judgment 
Qoncurrontly with Chief-Justice Cockbum and Judge Shee, 
in a case analogous to this, {Ex pane ChaHa Windtor, 
Court of Queen's Bench, May 18G5, 13 W.E. 655.) ' Forgery 
is the false making of an instrument purporting to be that 
which it is not \ it is not the making of an instrument 
purporting to be that which it is ; it is not the makine of 
an instrument which purports to be what it really is, out 
which contains false statements. Telling a lie does not 
become a forgery because it is reduced to writing.' The 
gaoler's return to this writ of habeas corpus was that he 
bad delivered over the prisoner to Edme Justin Melin, 
Inspecteur Principal de Police de Paris, oa tbe night of tbe 
24th instant, at twelve o'clock, by virtue of on order signed 



bj M. H, Sanborn, Depufrr-Sheriff, grounded upon an 1 
Btrument sigued by his EsceUency the Goreraor-Oenr 



It 



3 delivered n 



othis 



3 way to France, althougb 
9 illegally demanded, and sJthougli lie 



I 

1^^^ Britain 

^^^^ having j 

^^^B minis bre 



appeora that the petiti 
French policeman ia now 
his extradition v ^ . 

was accused of no crime under which he could have b 
legally extradited I and although, as lam credibly informod, 
hia Eicelleney the Quvernor-Qeneral had promised, as he 
was bound in honour and justice, to grant him an oppoF- 
tuaity of having his case decided by the first tribunal of 
the land before ordering his eitradition. It is evide"^ 
that his ExceUency has been taken by surprise, for t 
document signed by him is a false record, purporting ij 
have been signed on tha 23d instant at Ottawa, while U* 
excellency was at Quebec, and falsely certified to have be ' 
recorded at Ottawa before it had been signed by t 
Govemor-GeneraL In so far as the petitioner is concemi 
I bave no further order to make, for he who was to hklf 
been brought before me ia now probably on the high m 
swept away by one of the most audacious and hitherto a 
cessful attempts to frustrate the ends of justice which h 
yet been heard of in Canada. The only action I can t 
in so far &s he is concerned, is to order that a copy of tl 
judgment be transmitted by the Clerk of the Crown tot! 
GoTemor-Oeneral, for the adoption of such measures l 
his Bxcelleacy may be advised to take to maintain thatri 
speet which is due to the courts of Canada and to the la^ 
of England. As to the public officers who have been a 
nected with this matter, if any proceedings are to 
adopted against them they will be informed thereof c 
Monday the 24th day of September next, in the Court ^ 
Queen's Bench, holding criminal jurisdiction, to whioh di 
I adjourn this case for further consideration." 



EifOLiBH Text of Convention between Her Maj^tt a: 
THE Kins or PansaiA for the Mutdal Sdrrebdee C^ 
Criminals. — Sigiud at London, March 5, 1864. 
[RatificatianB exchanged at Lbndon, April 11, lS6t.] 
Hbh Majesty the Queen of the United Kingdom of Qro 
Britain and Ireland, and His Majesty the King of Prusisi^^ 
having judged it expedient, with a view to the better »A- 
ministration of justice, and to the prevention 
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Kithin their respective territories and juriaJictions, that 
twrsoua charged with or convicted of the crinies herein- 
after enumerated, and being fugitives from justice, should, 
under cerfcaia circumstances, be reciiirocally delivered np ; 
their said Majestiea have named as their Plenipotentiaries 
to conclude a Convention for this purpose, tbst is to say : 

Her Majestj the Queen of the United Kingdoni of Great 
Britain and IrelaaJ, the Bight Honoui'abie John Earl 
Russell, Viscount Amberley of Amberley and Ardsalla, a 
Peer of the United Kingdom, Knight of the Moat Noble 
Order of the Garter, a Member of Her Majeatj'a Moat Hon- 
ourable Privy Coviaoil, Her Principal Secretary of State 
for Foreign Affairs ; 

And His Majesty the King of Prussia, His Excellency 
the Minister of Stute, Albert Count of Bernstorfi'-StiBten- 
burg, Grand Cross of the Order of the Red Eagle with oak 
leaves, acd Grand Commander of the Royal Order of the 
House of Hohenzollem in diamonds, Ac, &o., His Ambas- 
sador Estraordinary and Plenipotentiary to Her Britannic 
Majesty ; 

Who, after having communicated to each other their 
respective full powers, found in good and due form, have 
, agreed upon and concluded the following Articles :— 

Artiole L 

. ^*. .B E^reed that the High Contracting Parties shall, on 

^quisition made in their name through the medium of 

their respective Diplomatic Agents, deliver up to justice 

Siersons who, being accused or convicted of any of the 
ollowing crimes, namely : 

1. Murder, comprehending the crimes of assassination, 
parricide, infanticide, and poisoning ( 

2. Attempt to commit murder ; 

3. Forgery, comprehending the counterfeiting of bank- 
notes, or public securities, or money ; 

4. Fraudulent bankruptcy ; 

6. Burglary, {Niiefitlicha- Ei>>bruckundEindTingeninein 
WohnJiaus Oder danagehoriguNAengAiiwitTnitiUr Abmcht 
ein Verbrechen EU, begehen ;) 

6. Bobbery with violence to the person robbed ; 

7. Larceny or embezzlement by clerks and servants, 
(Ditbitahl oatr Untersehlagung durch iifftTUliche oder Privat- 
Beamte, Geic/iSftrge/iiil/en und Qttinde;) 

committed within the jurisdiction of the requiring Party, 
shall be found within the territories of the other, provided 
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ts of the Pftrty upon what 
' d also, that in the at 



n accused, the surrender shall be made c 



1 of the crime shall be 
that the laws of the country where the fiigiti 
so occueed shall be found would jnatify his apprehension 
and commitment for trial, if the crime had been thi "* 
committed ; and that in the oaae of a person 
the surrender shall be made only on the production of 
authenticated copy of his oonviotion, ana on proof of 
identity. 

Consequently, on the part of the Prussian Government, 
the surrender shall be made only by tlie conaent of the 
Minister to whose Department appertains the administra- 
tion of justice, and after the production, in the caet 
person accused, of a warrant of arrest or other squii 
judicial document, issued by a Judge or other comj 
authority in the United Kingdom, clearly setting forth ' 
acts for which the fugitive shall have rendered umaelf 
countable ; or, in the case of a person convicted, on 
production of an authenticated copy of his conviction, 
on proof of his identity. 

On the part of the British Government, the surren 
in the caae of a person accused, shall be made only on 
warrant or other equivalent judicial document for the 
rest of a fugitive, issued by a Judge or Magistrate di 
authorisedtotake cognisance of the acta charged against tt 
fugitive in Prussia, and on duly authenticated depoaitiol 
or statements on oath before such Judge or Magistral 
clearly setting forth the said acts, or on such other e 
dence thereof as, according to the laws of England, vol 
warrant the apprehension of the said fugitive, i 
committal for trial for the said acts, it they ha 
therein committed ; or, in the caae of a person coi 
on the production of an authenticated copy of his 
tion, and on proof of his identity. 

Articie II. 

The eipensea of any detention and surrender made fl 
virtue of the preceding Article shall be borne and defrayd^ 
by the Government in whose name the requisition a " 
have been made. 

Article IIL 

The present Convention shall come into operatic^ 

1 as the necessary Legislative Acts shall have I 



I, aa 
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paaaed. Either of the High Contnjcting Parties shall be at 
liherty to give notice to the cither at any time for ita ter- 
mination ; and in such case it shall altogether cease and 
determine at the expiration of six nionths from the date 
of such notice, 

ahtiole rv. 

The present Convention shall be ratified, and the ratifi- 
cations shall he excbaiiged at London in one mouth, or 
sooner if possible. 

In witness whereof, the respective Plenipotentiaries hove 
signed the present Convention, and have affixed thereto 
the seal of their arras. 
Dqde at London, the fifth day of March, in the year of 
• wr Lord one thousand eight hundred and sixty-four. 
(L.S.) EoasELL. 
(L.S.) Eekksiorft. 



BECENT ENGLISH CASE.— CHABLES DUBOIS, 

(OTHBRWIBD COPPIH.) 



COURT OF CHANCEHT, 

Me DOBOK, otherwise Ooppiw. — Mv. 2 and 3. 

French Extradition Act (S and T Viet., e. 7S) — Extradition 
Acts Amendment AcH29 and SO Vict., c. 12\)— Evidence— 
" Accwed" person — Oondemnalion "par conluToace" — For- 
gery — Uttermg. 

In proceedings itsder (he French Extradition Acts it ii not 
necessary thai copies ofdepoiilions should be aulhenticaUd 
in the mode required by law at the time they mere tal^en, pro- 
vided that thei/ are authenticated as so required at the time 
of their production. 

The provisions of the Sd section of the 6 and 7 Vicl.,c. 75, irirt 
regard to the proof of copiea of depositions, is permissive 
only, and suck provisions do not, nor da the provisions of the 
29 and SO Vict., c. 121, with regard to the jiroof of such 



copies, apply to the proof of orimnal deposittom, whek a 
ojthemsewes evidetfce if properly authenticated. 
If the original warrant for the arrest of the accused pertnn 



. a seal to justify his arrest according to tlie 

icA lau>, suck u>arrant u'lU be sufficiint ailldn the Extra-. 
a Acts wilhoal signature. 
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.4 pertoa aeeustd "f forgery in France in 1SG2 leai eommitbbi 
for rentlUioa uailer the Extradition Aettupoa the produetioH 
qf OH arret de mue en accusation, dated vie l*t itay I8S3| 
aeetui^ him nf forgery, and autke/iticated (y Iht tealJi etflie 
Cvmr ImperiaU de Parii, and of (A£ Miniittr of Jagtiee t 
and upon produelion of the original dtpoiitioiui taken in 1869 
and 18C3, authenticated ^ the nab of the hfinixtcT o/Jux- 
lieeandlhe Minister of Foreign dffam in France. 
A venm eondemntd "'par ecmlmnace" in France is still an 
''oMUMtf" person Kilhin tht meaning of the Extradition 
Acts, and, ai such, liable to rendition. 
Semble, the word "forgery^' in the Extradition Act, include* 
knomingly allering a forged document. 
This was the return of a writ of habeas corpus, granted 
bjr Lord Chelmsford, L.C., at his private residence, on the 
2Sth Septeraber, directing the governor of the Uouhq of 
Det«Dtion to bring up the bodj of Charles Dubois, other- 
wise Paul Cbarlee EmileCoppiu, to perform and abide such 
order as the Court should make in that behalf. 

Early in July last a requisition was mode by the French 
Qovernment to her Majesty's Secretary of State for the 
Home Department, for the extradition, in pursuance of the 
Convention of 1843, and of the Act of the C and 7 Vict.,*!, 
75, for giving effect thereto, of the above-mentioiw 
Dubois, otherwise Uoppin, a French subject who had taW 
refuge in England, and was accused of having commitU 
withia French territory, the crime of forgery, "the sail. 
being a crime rendering Mm liable to be so delivered H 
iinder the said Act." 

Upon this requisition a warrant was granted for the a 
prehension of Coppin. He was arrested on the 7th 8a 
tember, and was shortly afterwards brought up for ea 
minatioQ before Mr Vaughan, the magistrate at P 
Street. 

The case upon which the charge of forgery against t 
prisoner was mainly rested was that of having uttered | 
one Colson, in France, a bill of exchange for the sum '4 
5000 francs, bearing date the 25th November 1861, a ' 
purporting to be drawn to the order of one Drouet,.J 
farmer at Tif&nds, in the department of Yonne, by o 
Poisson, a sheep dealer of the same place, he well knot ' 
the same to bo forged. 

In support of this charge were produced a copy of ti 
" Arret de mise eu accusation," a lengthy doci""" 
headed, " Arrfit qui renvoie Coppin (absent) aua asai 
I'Youne," containing various charges against the prisont 
including that of forgery, and authenticated by the s' 
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ture of M. Fauche, greffier of the Cour ImperisJe de Paris, 
Eind by the seals of the Coiir Imperiale de Paris, and of the 
Minister of Justice ; and also the origiDal depositions of 
Drouet, Foissnti, and Cokon, authenticated b; the seals of 
the Minister of Juatioe and the Minister for Foreign Affairs. 
These depositions established the facts that the signatures 
of Drouet and Poiason were forged, and that the bill had 
been uttered by the prisoner to Colson. 

A copy of a letter, dated the 5th February 1862, ad- 
dressed to the Judge of Instruction, certified under the 
seal of the Minister of Justice, was also produced, and 
shown to a witness, who stated it to be in the hand-writ- 
ing of the prisoner. In this letter the prisoner admitted 
himself to ue guilty of the forgeries laid to hia charge, and 
expressed his intention to funush the judge with a com- 
plete list of them. This letter, together vnth the huther 
evidence adduced, is more particidarly alluded to in the 
arguments of counsel, and the judgment of the Lord 
Chancellor. 

Several objections, the nature of which will hereinafter 
appear, were taken to the nature of this evidence, and to 
the manner in which it was authenticated. They were, 
however, overruled by the learned magistrate, who, on the 
13th September, committed the prisoner to the House of 
Detention. 

An application for a writ of habeas corpus was subse- 
quently made to Mr Justice Lush, the vacation judge at 
diambers, which was refused, upon the ground, that in the 
absence of the depositions upon whi3i the magistrate 
acted, there was nothing to prove to the Court that there 
was " probable cause" for believing Coppin to be unlaw- 
fully detained in custody. As the magistrate at Bow 
Street declared himself to have no lawful authority to 
grant copies of the depositions, and Mr Justice Lush de- 
clined to act in the absence of those doauments, the 
Government permitted a delay in the delivery of the pri- 
soner ; and an application was made on the SSth Septem- 
ber, to Lord Chehnsford, L.C., by Mr Edward Clarke, of the 
oommon-law bar, for a writ of habeas corpus. His lord- 
ship considered that the cose should be made the subject 
of public argument and judicial decision, and granted a 
writ, to be made returnable before himself at Westminster, 
on the first day of November term. His lordship added, 
that, in his opinion, the magistrate was right in refusing 
to furnish copies of the depositions, upon the mere state- 
ment that it was intended to apply to a bigber court for 
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A writ of habeas corpus ; and that, in fact, tbe luagistrate 
had no power lo give such oojiies under such ciroumatances, 
the proper time for their production being ou the return 
o£ the writ. 

The French Extradition Act, 6 and 7 Vict, c. 7fi, whioh 
carried into effect the Convention of 1843, enacts that on 
requisition made b; the French Ooyemment to deliverup 
any person " who, being accused of Iiaving committed^ 
certain crimes, amongst which is that of forgery, within 
French territory, shall be found within her Majesty's do- 
minions, it shall be lawful for the magistrate " to examine 
upon oath any person or persons touching the truth of 
such charge ; and upon such evidence as, according to the 
laws of that part of her Majesty's dominions, would justify 
the apprehension and commitbd for trial of the peraon so 
accused, if the crime of which he or she shall be so ac- 
citaed had been there committed, it shall be lawful for the 
justice of the peace or other person, having power to com- 
mit as aforesaid, to issue his warrant forthe apprehension 
of such person, and also to commit tbe peraon so accused 
to gaol, there to remain until delivered, pursuant to such 
requisition as aforesaid," The 2d section then provide^ 
" that in every such case copies of the depositions u 
which the original warrant was granted, certified u 
the band of the peraon or persons issuing such war 
and attested upon the oath of the pariry producing themfl 
be true copies of the original depositions, may be rwxit^ 
in evidence of the criminality of the person apprehendedL 
And by the 3d seotion it is provided, " that no juatioB 1 
the peace or other person shall issue his warrant for t 
apprehension of any such supposed offender, until it a 
have been proved to him upon oath or by affidavit, tbj 
the party applying for such warrant ia tbe bearer of a w 
rant of arrest, or other equivalent judicial docum 
issued by a, judge or competent magistrate in Fr 
authenticated in such manner as would justify the a 
of the supposed offender in France upon the same ' 
or unless it shall appear to him that the acts c 
against the supposed offender are clearly set forth in » 
warrant of arrest, or other equivalent judicial dooumen 
Apparently the mode thus provided for maldog ( 
charges was attended with difficulty, for it was stated j 
the bar, that during more than twenty years there h " 
been only one instance of the rendition of an accused p 
son ; and in the course of last session an Act was passed' 
simplify the process. 
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^■This Act, the 29 and 30 Viofc^ o. 121, which received tho 
I assent oa the IDth August 1S66, recites, that 
"whereas difficulties have been eiperienced in Cftirying 
into execution treaties fur the extradition of persons ac- 
cused of crimes beCweeu her Majesty and the Soyereigiie 
or Oof emmenta of certain foreign States : and whereas 
the statutes now in force for this purpose have been found 
insufficient : and whereas it is eipedient to amend the 
same, and to give greater facilities than at present exist 
under the atoresaid statutes for the admission in evidence 
of judicial or official documents or copiea of documents ;" 
aad then it proceeds to enact, " that warrants of arrest 
and copies o( depositions, signed or taken hy or before a 
judge or competent magistrate in any foreign State with 
which her Majesty may have entered into, or may here- 
after enter into, any treaty for the extradition of fugitive 
offenders or persons accused of crimes, shall henceforth 
be received in evidence if authenticated in the manner 
following, that is to say, if the warrant of arrest purports 
to be signed hy a judge or other competent magistrate of 
the country in which the same shall have beea issued, and 
if the copies of depositions purport to be certified under 
the haniTof such judge or magiiitrate to be true copiea of 
the original depositions, and if the aignatvire of the Judge 
or magistrate in each case shall be authenticated in the 
manner usual in the respective states or countries by the 
proper officer of the department of the Minister of Justice, 
andT sealed with the ofgcial seal of such minister ; and all 
courts of justice and magistrates in her Majesty's domin- 
ions shall take judicial notice of Buch official seal, and shall 
admit the documents so authenticated by it to be received 
in evidence without further proof," 

This Act is, hy sec. S, to be construed with the 8 and 9 
Vict., c, 113, (Admission of Evidence Act,) and the 14 and 
15 Vict, c. 99, (Amendment of the Law of Evidence Act.) 

In the present case, however, instead of relying upon 
the mode of authentication specified by this Act, the ori- 
ginal documents were produced, 

Edward Clarke, for the prisoner. — The order for com- 
mittal was bad, and the prisoner is entitled to be discharged 
from custody. First, because the requirements of the 
Extradition Acts, with regard to the evidence upon which 
an offender is to be dehvered up, were Dot complied with. 
The depositions used against the prisoner upon his exa- 
mination at Bow Street, although oated in 1862 and 18C3, 
at a time when the mode of authentication of such docu- 
II 
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:iicnts waa regulated hy the provisions of the 6 and 7 VkA 
i:. 75, purport to be authenticated iu the mauuer presoritM 
by the Uta Act of the 29 and 30 Vict., c 121, which reoein 
the royal Msent on the 10th August last. 

[Lord Cbeluefobd, L. C^ overruled this objection, i 
the ground that it was immaterial when the dex>ositia| 
were made, if they were authenticated in the 
required by law at the time of their production.] 

Secondly, the evidence produced before the nia^ 
at Bow Street, and upon which his committal of tlie p 
Houer was foimded, doee not satisfy the requirementa j| 
the 6 and 7 Vict,, c. 76. That Act provides (sec. 2) i' 
" copies of the depositions upon which the original w 






s granted, certified under the hand of tne peis 
ons issuing such warrant," are to be received I 
; and it is provided by the same Act, (geo. 3,) tlj 



no magistrate shall ii 
of a supposed ofTender u 
that the parly applying f< 
a "warrant of arrest, or 
raent, signed by a judge oi 
France." In this cf 



e a warrant for the apprefaetu 
less it shall be proved t*> 1 ^_ 
If such warrant is the bearer j 
e other equivalent judicial d 
or other competent magistrate fl 
o warrant whatever had been p 
duoed, and the " other judicial document " intended 
supply the place of such, warrant, was, in fact, only j 
copy of an act of miae en accusation, bearing no origin^ 
magisterial signature, and being, in fact, authenticate 
only by the signature of M. Fauche, the "grefiier," ( 
clerk, of the Cour Im^ieriale de Paris. The depositioi 
produced were not copies, but originals, and were ] 
certified as the Act required ; those of Drouet, Foisstn 
and CoIsoQ being only authenticated by official seala c 
the Minister of Justice and the Minister of Foreig 
A^ira. 

Thirdly, the prisoner was charged with " forgery," whi 
crime is one of those named in the convention of 1S43, U 
in the statute of the 6 and 7 Vict., c. 75, but no evidei 
was given to show that he had committed forgeiy, I 
only that he uttered a foi'ged document — a totally diatij 
orime, and one not mentioned in the Act. Evidence o. 
' the one offence is no evidence of the other, and there ^ 
no precedent for finding a man guilty of uttering, 
charge of forgery, or m'ee vend. (East's Pleas of the Q 
853 ; 2 Euse., 710, note ; 2 Leach, 1019 ; 2 Start, 511.) 1 
Lastly, the prisoner does not come within the operaticH 
of the Eitradition Act, for that Act only applies to " 
ciited persons," and the prisoner is Dot an accused pers 
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but a "condemnetl pei'sun." He was oonJemneJ in his 
absence by the Freiiuh proceeding called " condemnatioti 
Ijas contumaoe," which ohacges Ms position to that of a 
condemned person. 

On this point he cited the 25 and 26 Vict., o. 70, and the 
Code dTiistruution Crimiaelle, 476, 477, 478, 518, 519. 

lidl, A.-G., Sir W. Bovill, 3.-0., and Jfannen, for the 
Crown. — Even if tha prisoner were condemned "par con- 
tumace," he ia not thereby taken out of the category of 
"accused" persons. A condemnation par contumace ia 
merely [irovisionaj, and is ioteniled to operate as a Bort of 
duress to compel appearance ; and when one so condemned 
ia arrested or Hurrenders himself, the condemnation ia 
annulled, and he takes his trial as if no such condemna- 



Uut here there is no sufficient prouf of a condemnation 
jiar contumace. f Again : by ttie 24 and 25 Vict, c. 73, (the 
Act for consolidating the statute law relating to indictable 
offenaes.) knowingly uttering a forged document is classed 
under tne head of forgery, and is included therein. But 
if this were not so, there was ample evidence before the 
magistrate that the prisoner had committed foreery. The 
mise en accusation contains charges that he had " commis 
le crime de faux en ecriture prirS ;" and a letter written 
by the prisoner waa in evidence, which was addressed to 
the Juge d'Instruotion, in which the prisoner, after saying 
that he will give the judge "la list eiattede faus'quime 
aont reprochfis," proceeds — " ft avouer tons cea faui sauu 
eti eicepter un." Finally, with regard to the documents, 
we are not here with copies to be certified according tn 
the 6 and 7 Vict., c. 75, but with original documents, and 
have only to show what they contain, and that the subject 
matter of their contents, as taken according to the law of 
Franoe, would be sulBcient to condemn if taken according 
to the law of England. All that is done by the M sectiou 
is to provide, that if the offence is to be proved by copies 
of depositions, then thoue copies are to be proved in a 
]>articular way, and it is to avoid any question that the 
originals have been here produced. The mise en accusa- 
tion accuses the prisoner of forgery ; it is a judicial docu- 
ment, fully equivalent to a warrant, and is authenticated 
by the seal of the Cour Imperial de Paris, and that of the 
biinister of Justice in France. The depositions are like- 

• Forsory. — Itwn* (USSoBtcd for tha prisoner that tliin miKlil. 
hxre been falltts," but the urigiiiJil vna iTuduucd. 
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wise sealed witli tlie seal of the Minister of Justice, and 
all the requirements of the Act are full; satisfied. 

Edward Clarke, in reply.— If we have not sufficient 
evidoDce of a condemnaition yai contumace, that is owing 
to the refusal of the French authorities to supply us with 
the necessary jiroofs ; and if rigid proof were required in 
such oases, it might occur that the extradition of an 
escaped prisoner might be claimed on the suppression of 
evidence of his condemnation. He maintained, however, 
that there was sufGcient proof. A person oondemned par 
ooDturaauc was called, in various passages of the French 
Code, (clauses 465, 46'!,) a condemned, and not an accused, 
person ; he is in a less favourable position when on bis 
trial, (clauses S18, S19;) and the test of his being an 
accused person was, that there was in existence against 
him a penal sentence producing the immediate eSeot of 
altering his status, and at tlie expiration of twenty years 
becoming irreversible. The,word "issued," as applied to 
the warrant, meant "signed." pxird Ckclms/ora, L. (X — 
Surely the meaning of the Acta is, that if a document 
requires, according to the French law, signature, then it 
must be signed, and not that if it only requires sealing 
according to the French law, a signature must be added 
to comply with the English law.] There is no power to 
authenticate a seal, or to receive in evidence original 
depositions. 

Lord CflELSOFonn, L. C. — I granted this habeas corpus 
during the vacation, and made it returnable on the fest 
(lay of term, in order that the objections which were made 
lo the delivering up of the prisoner to the French Qovem- 
inent might he pudUcly argued and determined. 

In considering the objections which have been raised, I 
am bound to adhere strictly to the provisions of the Acta 
nf Parlianieut relating to the French Extradition Treaty, 
and to determine from them, and them only, whether the 
detention of the prisoner is lawful; in other words, whether 
the police magistrate had power to commit the prisonw ■ 
to gaol, there to remain until delivered up to some pecc^a 
«ons duly authorised to receive him, and convey him t<t J 
France. I 

The Act of the 6 and 7 Vict, c. 75, is still the govemi^ J 
Act upon the Extradition Treaty with France ; but '3m T 
Act of the last session altered the pravtsiona of the formegr | 
Act with respect to the mode of authenticating the dapo- T 
Kitions against the person accu.'^ied, and make the requisite ■ 
evidence exactly what the Legislature had already ded4ed '4 
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it should be with respect to documents of foreign courts 
of justice produced upon a trial in anj of our gwit 
courts. 

Four objections were made to the detention of the 
prisoner. 

The first, which was disposed of iu the course of the 
ftPgumeDt, was, that the depoaitioiia were not properly 
authenticated, because they were taken four years before 
the Act of last session, and therefore at a time when proof 
of a different kind than that which has been giveu would 
have been necessary. The observation which I made at 
the* time this objection was sta.tad, I can only repeat in 
answer to it. It is quite immaterial when the deiioaitioni^ 
were made, if they are properly authenticated as required 
by law. Suppose the prisoner had fied to some country 
with which France had no Extradition Treaty, and after 
HOmo time had been traced into England. He would 
surely have been in the [lorjition of au ancuaed person, 
and it could not have been necessary to have the deposi- 
tions resworn in France before hia deliveiy up could be 
•lemanded. If not, then the date of the depositions must 
be immaterial, and the only question under the Acta will 
lie, whether they are properly authenticated, which ma-^t 
be determined liy the existing law. 

The next objection was. that the depositions were not 
admissible in evidence, because they were Gigned by a 
judge or other competent magistrate, who also signed 
the warrant of arrest, Tliia objection appears to me to 
have arisen from some misapprehensioji of the pi-ovi- 
sions of the statutes. The 2d section of the 6 and 7 Vict, 
c. 75, which is permissive only, allows copitia of the depo- 
sitions on which the original warrant was granted to lie 
produced in evidence, and in such case the copies must he 
certifleil under the hand of the pei-Hon issuing the warrant, 
3ut in this case the original depositions themselves have 
been sent over from France ; and, therefore, all the pro- 
visions in this Act, and in the Act of last session, as to tht- 
aignature of the depositions, are wholly inapphcable. 

But it was said that the warrant of arrest or other 
equivalent judicial dooiiraont (which must always be pru- 
duced) must bear the signature of a judge or competent 
magistrate in France. All that ia required, however, under 
the Band? Vict, c 75, is, that such warrantor equivalent 
document should be authenticated in such manner ua 
would justify the arrest of the supposed offender in 
Fniuce upon the same charge, or that the acts charged 



174 



APFEKDDL 



^ 



aj^inst the mppoeed ofiender fibould appeu- to the jtui 
of the peace (b; the 8 and 9 Tict.,c 120, the poUce mi ^ 
trate) to be clearly aet forth in such warrant of airest, a 
other equivalent judicial dDcument. The documeiit wbicj 
baa been called " mise en accusation,'' and is described OL 
the face of it aa " arrfit qui renvoie Coppin (absent) ml 
asaiaeB de I'Yonne" was admitted to 1^ equivalent, t' 
least, to a warrant of arrest, if not identical with, e ' 
warraot. For after reciting various crimes and oB 
with which the prisoner was charged, it goes on in 
terms: — "Paul femile Charlea Coppin, &c^ sera pris au~ 
corps conduit dans la maieon de justice prSs la Ccur 
d' .Assises du department de I'YouTie, et ecroir6 snr les 
registres de la dite maison." This is an act of the Coui 
Imperiale de Paris, authenticated hy the seal of the 
Court, and also by the seal of the Minister of Justice in 
France ; and it contains a variety of charges of forgery of 
the most specific descriptions. Therefore, the arrSt ia not 
only sufficieTitly authenticated to have justified the arrest 
of Coppin in France, but the acts charged are also set 
forth in it, so as clearly to appear to the magistrate to 
whom it was produced. The original depositions are all of 
them sealed, like the arrSt, with the seal of the Minister 
o£ Justice. Every condition required by the Acta has 
been fully oompUed with, in respect of all the documents 
in evidence before the police magistrate, to support the 
requisition for the dehvering op of Coppin. 

The third objection was, that Coppin was charged not 
with forgery, but with having uttered a forged docucaent, 
which, it was argued, was not an offence included within 
the treaty and the Act of ParHament. In answer to thia 
it was said, that by the " Act to consolidate and amend thn « 
Statute Law relating to Indictable Offences by ForgeiyA 
(24 and 25 Vict., c. 73,) uttering a forged document knoiw 
ing it to be forged was classed under tlie general head O 
forgery, and was not a distinct offence from actual torgfiij 
but was included in that description, and might be « 
named. If that be su, even if the charge against Cop 
had been only for uttering a forged document, hia offe_„_ 
would have wen, within the terms of the treaty, the orim»B 
of forgety. But it is unnecessary for me to decide this 
question, as there is ample evidence, upon the documents 
]iroduced before the police magistrate, to establish the 
offence, not of uttering only, but also of actual forgety. 
The "mise en accusation" contains a very large n" " ' " 
of charges, some of forgery, others of knowingly u' 




al forgety. J 

ge number ^^H 
y utteringi^^^l 
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forged documents. Coppin, who was probably well aware 
uf the charges preferred against him, or, at all events, 
must have kiiown the acta which be bad committed, wrote 
a letter to the Juge li'Instruetion in these terms : — " Per- 
mette/z-moi d'intervenir dans rinstruotinn que necessite 
mon epouvantable catastrophe pour voua dire que j'atteuds 
encore deui on trois renseignementa afin de pouvoir vous 
doQuer la liste exacte et compBte de faux qui me Bont 
raprochfis, avec diatiuction dea actes et des biileta comma 
je siiia dispoa6 aujourd'hui devant vous, et plus tard 
devant lejary, a avoner toua cex faux, sam en excepter un. 
Je vicDS fclfljer votre religion et vous guider dans la 
p6nible tache qui vous est iinpoa6,'' After thia letter, it 
would lie a hopeless task to contend that the magistrate 
would not have been justified itt sending the prisoner to 
trial for forgery, if the offence had been committed in this 
country. 

The fourth and last objection was, that Coppin had 
ceased to be an "accuBod" person, because he had been 
already "condemned" in France for the offences with 
which he was charged ; and it was contended that I was 
bound to accept the fact of his condemnation^ without 
looking at the nature of the proceediog upon which it was 
founded. Whea this argument was firat addraased to me, 
I was under the impression that there would be found 
amongst the documents a formal judgment against the 
prisoner. But it appears that there is no other proof of 
tbia alleged judgment than the deposition of a witness 
named Cerepaa, that " there was no trial, because the 
prisouer left, and that he was judged par contumace." 
Thia, of course, is not proper or evan admia.Mble evidence 
df a foreign judgment, and the objection might have been 
disposed of at once upon this ground. But an much mis- 
apprehension seems to prevail as to the effect of a judg- 
ment par coutumaoe in France, with reference especially 
to tiie Extradition Treaty, that I thought it desirable, 
notwithstanding the imperfect evidence, to permit the 
question to be argued. 

Thia being a queation of foreign law, it was necessary 
that there should be evidence giveit to the magistrate by 
some person skilled in that law as to the nature and effect 
of auch a judgment. Accordingly a French advocate, M. 
Eugene Kasul, deposed as toUowa : — " If a man is accused 
uf forgery in France, and a judgment par coutumaoe ob- 
tained against him, it would be a aenfence of the court 
without the assistance of a jury. If that man is orreBted 
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or amrendere himself, tbat jiulgmeni is aimulkd, w» ti 
it is esactlj the same aa if no proceediogs had been taH. 
against him, and then he undergoes his trial for t 
oBeoce with which he was charged." Without this e 
deoca it would hare been impossible for.the magistrala^ 
have Aay competent knowledge upon the subject ; fur, 3 
Ijord Brougham said in The Sauex PeerU(/e Gate, {11 CI, 
and Fin. 1 l-'ij " the Judige has not organs to kouw aotl to 
deal with the text of the foreign law, and therefore i«- 
quires the assistance of a lawyer who knows bow to inter- 
pret it" But, having this assistance, and being referwd 
by M. Easul to the Code Napoleon, we may venture Ui 
look into the text and to the article 476 of the Code (I'ln. 
struction Crimiueile, upon which he founds his oj-iuitin, 
which is in these terms: — "Si I'accuse se constitue 
prisonnier on s"!! eat arrets arant que la peine soit eteinte 
par prescription, le jugement rendu par contumace et kft 
procedures faites contre lui depuia I'ordomiance de priait 
de corps ou de se representer, seront auSantis de jdeu 
droit et il sera procwfi 1 son egard dans la forme c 
Tiaire." It will be observed that the article commn, 
by calling the alleged offender, after a judgment para 
tumaoe, the accused and not the condemned. And as o^ 
his appearance or upon his apprehenaion judgment a{^ 
him IS annulled, and he ia to be put upon his trial for tj 
offence, I do not see how he can be described othe 
than as an accused person. 

But it ia said that the judgment par contumace p .. 
the narty who afterwards surrenders himself, or is apf 
henaed and brought before the court, in a leas favoura 
position upon the trial which ensues, and articles SIS & _ 
519 of the Code d' Instruction Criminelle were referred fa 
to establish this assertion. I ou^bt, perhaps, to refuu ■ 
look at these articles without a skilled interpreter, I ' 
am so anxious that the case should be thoroughly idv 
gated, that I am disposed to permit this further i: 
larity in the proceedings. 

It appears to me tliat the object and effect of t!_ 
articles nave been entirely misunderstood. The titled 
the chapter under which they are merged is, "Do J 
Beconnoissauce de t'tdeutit^ d'un individu condamnS e' * 

et repris ;" and article 16 ia to thia effect : — '' La rei , 

uoissance de I'identitg d'un individu condamn6 evad4 4 
repris sera fute par Ia cour qui aura prononcS sa consul 
iiKlion." It merely provides for establishing the identin 
of the party before be is sent to his triaL And in a a(^ 
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to thta article in the edition of the Code nhich I have, it 
is said, " All reate, cette identity reconniie oomnie I'airfit 
de condemnation ee trouvB anSanti de plein droit, V&ccub6 
devrait €tre sotimis & de nouveaux debate devant las 
jurSa." The 519th article merely provides that all the 
judgments with regard to the identincatioii of an accuaed 
party sliall be without the asaiatance of a jury. It daen 
not appear, therefore, that the trial of a person con- 
demned par contumace differs at all from that of a party 
who is put upon hb trial without any previous condem- 
uatioB. 

But in order that no part of the argument for the 
prisoner may be disregarded, 1 will assume that it baa 
lieen established that the judgment par coutumace does 
work some prejudice to the party upon the trial, either 
by reducing the amount of necessary proof, or by chang- 
ing its character, or by making him liable to costs; but 
how could that possibly take him out of the category of 
accused personal He has ceased to be a person con- 
demned, because hia condemnation is annulled upon his 
appearance, and he is to take bis trial for offences with 
which he stands charged. What better, I ought rather 
to say what other, description of bim oould be given than 
that of a person accused i 

I have not at any'iieriod of the ailment entertained 
the aU^bteat doubt as to the iuvaliJity of all the objec- 
tions, but I was anxious that the suhject should be fully 
discussed, in order that it might be publicly known that 
the delivery up of the prisoner to France was in strict 
accordance with law, and the correct interpretation of the 
treaty, and of the acts for giving effect to it. The ques- 
tion has been fully argued, and I am of opinion that no 
cnse baa been made out for the diacharge of the prisoner, 
and that he must be remanded. 



NOTE UPON POLITICAL OFFENCES, 

e followicg are the clauses upon this subject inserted 
in the moat recent Fi'ench treaties : — 

n eat expresafiment stipulfi que le prfivenu ou le con- 
damnS dont I'extrodition aura 6t6 accordfie ne pourra Gtre, 
dans aucun cas, pourauivi ou puni pour aucuu crime ou 
ddlet politique unterieur & I'eztradition. 
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a pas rfiputfi ci 

e crime, I'atteiitat contrela persannaduchef d'u; 
Kouvemement stranger, oil otmtre cells d'un ties membrea 
de sa famille, lorsque cet attentat coostituera le fait, soit 
lie meurtre, Boit d'assasainat, soit d'empoisoimemeut. 
Article 8 of Coaventiuu between France and Saxe-Wei^ 
mar, 7 Aug. 1858. 

9. i 1. II est expreasSment stipul€ que le pr^Tenn ou J 

condamu6 dout rextrailHtDti auru 6t6 accoriMe, ne ^m 

dans aiioun caa, Stre poursuiTi ou puui pour nn dSlrt p_. 

3 antSrieuT & rBitradilion, ni pour un des Crimea 6 

1 jirSvus par la preseute convention. 

1 2. Mais il est entendu que lea crimes coatre la per 

ilu. souveraiu, ou dea membres de sa famille, et rcBpectin 

laent des cardinaux de la Saiute Egliso, ue sont point c ~ 

pris d&ns le § 1 du present article. 

Convention between France and tlie FontiEcal State 

19 July 1869. 

Ses tentativea d'aaaassinat, d'homicide, ou d'empoisonne- 
ment oontre le chef d'un gouyeriiemciit Gtranger ne seront 

SIS rfiputfia crimes politiques pour I'effet de reitiudition. 
e seront pas non plus consid^rSa comme cri] 
ceux fiuumerfis dans cet article, lorst^u'ils si 
Gontre Thliritier immSdiat de la couronne de France, 
Convention between France and Chili, 11 April 1860. 



IS politiques 






it bien entendu que n 




e sera pas rfiputd d6Iit i 
in.blab1ed£lit,rattentatcoiittI 
stranger ou contre celle eld 
me'mbres de sa famille, lorsque cet attentat constituera S 
fait, soit d'assassinat, soit d'empoisonnement, soft i' 
ineurtre. 
Additional Convention between France and tlie 
Countries, 2 Aug. 1860. 

" I see a notice has been given that when tlie Bill g 
into cominitlee a clause will be proposed, the purpose ii 
Which is to exclude all offences wluch are considered to be qj 
a political character. 1 do not B»y that on principle I shot^ 
Itave any objection to that, provided jou define what is 8 
be treated as a political ofieiice. I take it that, in a roi 
and popular way, it would not be difficult to do that. '. 
instance, if anian wereliilled in a riot, or in an attempt ti 
excite a tumult or popular insurrection, that proba' 
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would be regarded aa a political ofi'eiice. But a difficulty 
would arise TChere you have to deal with attempts at as- 
sassiiiatiau. 

" It does eeem to me that, while on the one hand we de- 
aire to retain inviolate the right of eiemption from arrest 
for political offences, it is monstrous to say, on the other 
haud, that if any private parson in aasassinated in the 
Htroets of Paris for example, aud the murdered escapes to 
England, he may be punished ; but that if the person so 
assassinated is invested with any pohtical character, then 
the offence becomes a political ofTence, and the law of 
England declares that he ahall not be given up to justice. 
This position appears to me to be utterly untenable. 
There Js, I apprehend, a discretionary pov^er given to the 
Secretary of t>tate as to the application of the Act, and all 
I can say on this point is, that if any honourable geiitle- 
tiian can succeed in establishing a distinction between the 
case of a purely poUtical oSence and an offence against 
morality, I shall be wilhng to consider the proposal to in- 
sert a clause to meet such a case."— iSJoeecA o/Lord Stanley 
in the Haam of Commons, 3d August 1066. 

On the same occasion Mr J. S. Mill suggested that the 
political offences eicluded from the operation of the law 
should be defined bh, "Any offence committed in the 
course of or furthering of civil war, insurrection, or poUti- 
cal commotions." 
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